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BOOK II. 

GN DEPOSITS, SALE WITHOUT OWNER¬ 
SHIP, CONCERNS AMONG PARTNERS , 

AND SUBTRACTION OF WHAT HAS 

BEEN GIVEN. 

€N» ppp S| 

C H A P T E R I. 

* . t.'VA. v , 'AV \ A—kA *' j, ; V: V,^’ ■: A \i.;' i v ■ ‘l-’w* 

ON DEPOSITS AND OTHER BAILMENTS. 

SECTION. I, 

ON THE SEVERAL SORTS OF BAILMENT. 

I. 

“C J RIHASPATI-Under the title of loans and pay- 
\ rnent, the law has been declared, from the delivery of 
the loan and fo forth, to the recovery of the debt: now 
hear the complete rules for depofits and other bailments „ 

“ Delivery” or advance; delivery to a borrower aflcing a loan in thefe 
words, “ lend me money of courfe it means the deliver} 1 - of money thus 
becoming a loan. Beginning with this and ending with, compulfory pay¬ 
ment, that is, with the recovery of the debt, the title of law, called loans 
arid payment, has been prcfnulged. The proper order of the fubjeet is 
thus intimated, for Menu, enumerating the eighteen titles oflaw, has full 
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tioned loans, and next depofits : the pupil, therefore, is fir 11 require! 
to ftudy the law of loans, and next that of depofits, becaufe it is next 
in order. 


II. 

Menu :—Of thofe titles, the firft is debt on loans for con- 
fumption; the fecond\ depofits, and Joans for ufe; the 
thirds ale withoot ownerfhip; the fourth, concerns among 
partners; the fifth, fubtra&ion of what has been given; 

st. The hxth, nonpayment of wages or hire; the feventh, 
nonperformance of agreement % the eighth, refciiliou of 
fale and purchafe; the ninth, dilputes between mailer and 
fervant; 

g. The tenth, contefts on boundaries; the eleventh, affault and 
Hander; the twelfth, larceny ; the thirteenth, robbery and 
other violence; the fourteenth, adultery; 

4. The fifteenth, altercation between man and wife, and their 
feveral duties; the fixteenth , the law of inheritance; the 
fzveniesnth and eighteenth, gaming vvith dice and with liv¬ 
ing creatures: thefe eighteen titles of law are fettled as the 
groundwork of ail judicial procedure in this world. 

Among thefe eighteen titles of law, that, of loans and payment is firft 
djfcrifted in this work, Its definition has been propounded by N a'.red a 
(B ook I, y. I). Bailment, confiding in the intruding of one’s own pro¬ 
perty with another perfon ; fide made by one, who is not owner of the ef¬ 
fects fold j the mode of proceeding among alfociated traders and the like 1 
the resumption of eftedts given away, believing of the donee an improper ob- 
jed of donation, or through anger, or the like ; nonpayment of wages, or 
of tljc hire of a fervant or labourer ;• breach of contrad ; refeilfion of purchafe, 
ard refeiffion of dale ; difputes between maftei and herdfman; cont.efts on 
the boundaries of towns and the like; Hander, or contumelious invee- 
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and fo forthj aflfault, or battery and fimilar injuries % larceny, oi 
private dealing; robbery, or violent feizure of property; adultery, or 
intercomrfe of a woman with a man other than her hujband; duties 
of a hufband with his wife; diftribution. of the paternal eflate or the 
like;- “ gaming with dice,” that is, play; “gaming with living creatures, ** 
or fights of birds, rams, and other living creatures ;• thefe eighteen titles of 
law are the groundwork of judicial procedure. Challenges, or gaming 
with living creatures, being diftinguifhed from other modes of gaming, the 
number of eighteen is completed. 

C U I, Life A BIIA TTA. 


Loans have been difeuffed; fale without ownerfhip thall be fubfequmt- 
ly considered. What is ordained, is a “ precept or rule” which muft be 
fulfilled (I). Confequently the meaning of the phrafe (I) is, “hear, that is, 
attend to, w hat is to be done in refped of bailments; namely the form of 
making a depofit, and fo forth, unto the form of receiving it.” Na'- 
ke.jda defines a depofit. * 


III. 


Na'reba :—When a man bails any of his effects to another, 
in whom he has confidence, and from whom he has no 
doubt of receiving his property again, it is a depofit, which 
the wife call nikefhepa. 


“ Where ” is here employed in the fenfe of when ; one fufKx being 
fubllituted for another. Or clfe, “where” has the termination of the feventh 
cafe denoting fubjedt; confequently that, in refpetfi: of which the agent, 
entertaining no doubts of receiving his property again, performs adts which 
make it a depofit, or an a6l amounting to bailment, is a depofit: or the fet¬ 
tled rule concerning depolits is a title of judicial procedure. 


Is the fenfe of the word grounded jointly on its life and derivation, or on 
its acceptation only? The lattpr is intimated by Culli/cabhatta who 
thus explains the word, ‘ the in-rufting of one’s own property to another per- 
fon and the author of the Mitdcjhara fays, ‘ nihcjh'epa is the committing of 

property 



j'perty to another 'in A/r preferee. 1 According to this opinion, it has a fe- 
condary fenfe, namely that of t hr thing deposited, in the expreflion * make a 
depofit * ” (XI): for a derivative of this form may be admitted in a paffive 
fenfe. When a man bails his own property, it is a bailment of his own proper¬ 
ty, or the property is a bailment. According to the opinion, wherein it is 
maintained, that the word means the thing bailed, the fenfe is the fame in 
both texts : herein many authors concur. Confequently nihcjhtpa denotes 
generally both the delivery of a man’s own efte&s to another without annull¬ 
ing his own property in them, and the effects fo delivered. 


“In whom he has confidence,” is mentioned defcnptively, and not as 
denoted by the term; for a man will not intrull his property to another 
without confidence in him. “ Any of hiseffe&sany of the effe&s in his 
power: therefore, when the king commits contefted property to another 
perfon, it is a depolit. 

Does not the fenfe aferibed to nihcjhepa comprehend a pledge, or the deli¬ 
very of a pledge ? It may be fo: a depolit does arife in a pledge and the like. 
But, when it is queltioned whether a depolit or a pledge lhall prevail, depo- 
jit, different from a pledge, is intended % in like manner as one name of kine 
may denote cattle of that fort, and a fynonymous term in the fame fentence 
may intend cows only: or the objection may be,removed by faying, “ with¬ 
out contracting his own dominion over them/' inllead of faying, “ without 
annulling his own property in them.” 


Upanid’hi isadilfinCt fort of depolit, of which Cullu'c abhatta 
fays, it is a diftindion limilar to that of religious mendicant and Brahmana: 
what the diftinCtion is, Yajnvawalcya declares. 


IV. 

Ya'jnyawalcya:— A thing, enclofed under feal in a box or 
ealket, which the owner delivers into the hand of ano ¬ 
ther, without mentioning its kind, form , or quantity , is cal- 

* Literally u bail a depolit. ” 


led 
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( 5 ) 


ed an npanid’hi , and mull be reftored in the fame con 
dition. 



A box, calket, or other thing containing that, which is to be bailed) a 
thing contained therein under feal, which the owner with confidence deli¬ 
vers into the hands of another for fafe cuftody, without mentioning its kind, 
form, quantity, or the like, is called an upamd'hi. The Mitacjhard. 


A box,” or veffel with a lid and fo forth, containing the thing bailed. 

The Retndcara . 


< The thing bailed* fignifies the thing wdiieh becomes a depofit. 

“ That, which the owner fo delivers:’* ‘ thing’ muff be fupphed a: 
the fubjedt, to which the word “ that' is joined adje£iively% “ A box or calket; 
a clofed veffel or the like containing the depofit. 

The Dtpaealica. 

The word* depofit* is there confidered as fignifying the chattel bailed, 
Bhavadf/va cites the >Sarja* ‘A certain veffel is called box or calket. 
“ Such a depofit is called upanid'hi ;*’ for a bailment under feal is a depofit. 
Open and fealed depofits are fimilar, being bailments. So Jata d’haRA. From 
vpenid'ki is derived aupanid'hica, the word ufed in the text j and it fignifies 
belongixxg to a fealed depofit. 

V. 

Na-reda, cited in the Mitacjhard : —When a thing isdepo- 
fited, under feal, without mentioning its quantity; if its 
kind and form be unknown, it is confidered as an upanid’hi: 
but the wife call a fpecified depofit nihcjhepa . 

“ If its kind and form be unknownif the depofitary know not whether 
it be gold, or filver, or what. * Under feal j” fecured by a private knot to pre- 


* A ctionary fo called, 
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being taken by another perfon, or f'ecured by the impreffion of 
on which particular letters are engraved ; when a thing is fo deposited, the 
bailment of it is upanid'bi. A fpecified depofit (or the bailment of a thing, 
of which the quantity, kind and form are mentioned,) the wife call nihejk'epa ; 
and the contraction is the fame, if depofit be referred to the thing depofited. 

Since the text of Na'red a clearly fliows a diftin&ion between open and 
fealed depofits, the diftindtion fhould be called evident': why does Cullu'~ 
cashattA compare this diftinCtion to that between Brahmana and men¬ 
dicant? In the text of Ca'tya’yana (XXXII), fealed depofit is compre¬ 
hended in the word nihcjh'c^a; and Na'red a, after premifing the general 
lenfe of this term, propounds a diftindtion in a fubfequent text: confe- 
quently it has both a general and a particular fenfe, as twice-born denotes the 
Brahmana, CJhatriya and Vaijya collectively, and alfo the Brahmana fepa¬ 
rately: and further, Vr i hasp a ti premifing nihtfhhpa (I) explains nyafa 
feparately from it, but not feparately from fealed depofits. 

VI. 

Vrihaspati:—When any thing is carried and placed in the 
houfe or on the ground of another, notice being given to him by 
the owner, who has fear of the king or of robbers and the 
like, or who wifhes to deceive his heirs, it is called nydfe. 

According to the glofs of Chande'swara, “ Notice being given to 
him,” is fupplied in the text to exclude a thing depofited without the depofi- 
tary’s knowledge : there is no fault on his part, if a thing, depofited with¬ 
out his knowledge, be loft. Why fhould a man place any of his own effedts 
on another’s ground ? The text affigns a motive, “ fear of the king” &c. 

If it be faid, this is the meaning of nydfa, not of upanid'hi ; the anfvver is, 
in the verfe immediately following he mentions what is in fadt denoted by 
the laft mentioned term. 

' 1 Hr-'iy V f ‘ * p'l ' ‘ 

VII. 

Vr ihaspati And when a thing , enclofed in a box, is placed 

without 
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without mentioning its kind, form or quantity, and with¬ 
out fhowing the thing. 

41 Placed ” is brought forward from the preceding text: it follows, that 
this describes nyafa, for no other name is mentioned. Consequently^ nyafa, 
like nihcfhepa, has both a general, and a particular fenle. So,, in the text of 
Men v (XL), nyafa comprehends both open and fealed depofits; and it is con- 
flantly ufed by Vr ihaspati in defcribing a depofitary. According to the 
Mitacjhard and the reft, nyafa is the delivery of a thing into the hands of 
a perfon belonging to the depofitary’s family, with thefe directions; 44 give 
this to your mailerand fuch a delivery occurs both in the cafe of open, and 
of fealed depolits; but VrI haspati has exprefsly declared it in the cafe of 
open depofits. 


VIII. 

Ca'tya'yana :■— A commodity fold, the depofit of one who 
is abfent, a pledge, a bailment for delivery (anwahitaJ, a 
loan for ufe (ydchita J, and a depofit for commerce, are con- 
lidered as upanid'his . 

** A commodity lold,” but for fome caufe remaining with the vender : 
fo the text is expounded in the Retndcara. We hold, that the word, taken in 
a paffive fenfe, means the commodity; but, if taken in a caufal fenfe, it 
will intend the price of the commodity. “The depofit of one who is ab- 
lent j” explained in the Retndcara, a thing depofited by one, who is gone to a 
foreign country. The meaning is, that a thing, which a man, who has gone 
abroad, but confldering the delay of his return, fends home by a melTenger or 
a friend, is the depofit of one who is abfent. Misra and Bh avadeVa ex¬ 
plain it, a bailment by another, while the owner is abfent in a foreign country. 
The Mudcjhara contains this glofs : 4 When a thing is delivered into the 
hands of fome perfon, and he fubfequently delivers it into the hands of another, 
with thefe diredtions, “ give this to the owner,” it is a bailment for delivery/ 
Th c. Dipacalicd concurs in this explanation: and Chandeswara holds, 
that a thing which had been committed to fome perfon, and which is bailed 
by him to another, with thefe directions, “ you will deliver this to fuch a 

man. 



M the owner,” is a bailment for delivery. The difference between the two 
opinions confifts in the intervention of one or two perfons : and the exposition 
is founded on the following text. 


IX. 

Ca'tH yana ;—\Vhen a thing is bailed with thefe dirations; 
<c deliver this, as by my defire, to inch a man, when he 
fliall demand it for his own bufinefs,” it is called anwddhi. 

What is bailed with thefe directions, “ deliver this to another, other than 
myfclf and different from the owner,” is anwadbi. 

The Mitdcjhara and others. 

"‘Deliver this to the owner,” muff be fupplied; what is bailed with 
thefe directions, deliver this to another, other than myfelf, but who is <! the 
owner,” is armadhi. The Retnacara. 

» Both fenfes maybe received; or even if the text be limited to one 
fenfe, the other may be affumed from the expreffion, “ and the like,” in the 
text of Ya'jnyawalcy A (X). A pledge transferred, as mentioned by 
Misra and Bhavadf/va, muff alfo be included. A pledge received from 
another perfon, and delivered as a pawn to a creditor on receiving a loan 
from him, is named a pledge transferred. We do not find, whence the au¬ 
thor of the Mitacjhara has laid, in explaining nydfa, that the difference con- 
lifts in the delivery of the thing into the hands of a perfon belonging to 
the depofitary’s family: for the difference is, that nydfa fuppofes one perfon; 
but a bailment for delivery fuppofes two. 

C: '• : r" . V 

How has Chande^swara diflinguilhed nydfa, nihcjhepa, and anudhita ? 
It cannot be faid, that he holds nydfa and an’wahita to be the fame : for that 
expofition could not apply to the text of Ya'jny awalcya, where both are 
Separately mentioned. 


X. 

Ya'jnyawalcya :—This is the rule. refpefting a loan for ufe 
. (ydebit af 
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(ydchiiaJ, a depofit for delivery (anwdhita ), a depofit un« 
fpecified (nyafaJ, and an open bailment (nihcjhepa), and 
the like. 


“ When he (hall demand it for his own bufinefs” (IX). By this <’^>reffion 
is meant, that, if any perfon require a thing, and it be fent by a meffenger, 
it is anwahita. Some hold, becaufe the word “ owner” is conilantly 
employed in the Mitacjkard and other works, that the diftirnftion is as follows : 
effects and the like, previoufly deposited, which are delivered to the owner, 
through the medium of another perfon, are anwabita, and what is bailed 
by the owner, through the medium of another, is nyafa. But the 
word “ owner” is not found in the text of any fage, to ground upon it the 
opinion of tbefe authors. Hel a'yudh a, reading “ when he iliall demand 
it for this purpofe,” thus expounds the text; * when a thing is bailed with 
tbefe directions, “deliver this to fuch a man, when he (hall demand it for 
this pu^ofe,” it is called a depofit for delivery (anwadhi).* The meaning is, 
that, if fome perfon, to oblige another, intruft any chattel employed at nuptials 
to fome other perfon, with thefe directions, “ when De vadatta requires 
this to ufe it at nuptials or the like, deliver it to him,” that chattel is a depofit 
for delivery (anwadhi). Or, if a man himfelf, or by a meffenger, demand 
payment of a debt, and the debtor, after two or three days, deliver the amount 
of it to fome other perfon, it is a depoht for delivery f anwadhi). According 
to Ctjleuc abhatta and others, the word anwadhi is either in a feconda- 
ry fenfe, or is derived in a paffive form, According to others, it is deriv¬ 
ed in a paffive form, with a fenfe founded jointly on ufe and derivation. 

* Clothes, ornaments and the like requeued, and obtained, for a marri¬ 
age or other occafion of rejoicing, are loans for ufe 5 (VIII). 

The Mitdcjhard, 


In this Chande'Wara and 'Su'lapa ni concur. The Dipacalicd 
exptrffes; “they are confidered as upardd'bi ” (VIII), which is called 
nyafa by Vrihaspati- The meaning is, whatever are the rules in regard 
to a fealed depofit, from the delivery to the recovery of it, the fame are to 
be admitted in thefe cafes. This is exprefsly declared in the text quoted 

C from 
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fifxv. Y a 'j n y a xv A l c y a ( X) : and it is diredlcd by a text, which ftands 
near the definition above quoted. 
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XI. 


Nz/R&pA :■—This very law is ena&ed in the cafe of loans 
for life, depofits for delivery and the like, bailments 
with an ail ill. {baled depofits, bailments in the form call¬ 
ed nay fa, and mutual trufts. 

% If a man privately receive a fine, or a valuable chattel, 
the law is the. fame in that cafe : thefe are declared to be 
the fix forts of depofit. 

Loans for ufe, and depofits for delivery ( anwahita ) have been explain¬ 
ed. e{ And the like,” comprehends commodities fold and fo forth. ‘‘ Bail¬ 
ments with an artifl” explained in the Retndcara, things committed to art 
artiil for ornaments and the like; and in the Mhaejbari, gold or fimilar via- 
1 trials delivered into the hands of a goldfmith or other artifl to be worked into 
a necklace or other ornament. Thefe are comprehended under the words, 
“ and the like,” in the text of Ya'jn yawalcya ( X ). “ Sealed depofits/’ 
(updmi’bi J, already explained. «* Nyqfa,” according to Vr jnyVneW ara 
and Chan'de swara, fignifies effects not fh'own to the owner of the houfe, 
but deli vered in his abfence to a perfon belonging to the houfe. According 
to Chande swara, the nycifa mentioned by Vr iuaspati is a form of nihe- 
Jbipa, and different from this. So many are the forts of depofit (nihesbepaf 
fays Cjiande swara; for Na red a employs this term in a general fenfe, 

Ghandhwara fays, when a man privately receives a fine, as there is no 

. <h 

evidence of his levying the fine, this very rule is applicable ; and alfo when a 
man privately receives a valuable chattel, fiace there is no evidence of the 
receipt. ConfequentJy, if a man, to expiate a very infamous crime acci¬ 
dentally committed, pay a private fine to the king, through a publick officer, 
and that officer, ariing fraudulently, deny the payment of the fine; or if the 
king’s officer affiert that a fine has been paid, though none have been exadted ; 
this very rule is applicable, namely the rule declared for depofits ; and, if a man 


privately 
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ately receive back a loan, a depofit, or the like, which he had himfelf giv* 
en, and fubfequently deny the receipt; in that cafe alfo, this very rule is ap¬ 
plicable. It is alk:d what rule i The want of evidence being mentioned, it 
follows, that other proof mud be fought: therefore, as ordeal is admit¬ 
ted, when proof is fought of a depofit and the like, fo, in this cafe, or - 
deal is alfo admitted. Such is Chandeswara’s meaning. But it mufl be 
here confidered, that ordeal is not mentioned in the text of Na'reda, and is 
not intimated by the words “ this law.'’ Others fay; the words [* c the law is 
the fame in the cafe of fines &c.”) intend the delivery on demand and fo 
forth. 


Hela'yudha reads, if a man receive a p6genda or adoiefeent; confe- 
quently, according to him, the law, refpedting an infant received with 
valuable effe&s, is the fame with that refpeding depofits: it will be mention¬ 
ed; and the whole of the law, declared under the head of depofits, mutt be 
underftood. A depofit may occur in regard to an infant; Thus a child, 
whole father and mother are deceafed, is bailed by the king, or his officer, or 
by the child’s maternal uncle; in this, and in other cafes, a depofit arifes. 


How is the law of depofit (nihcfh'epa) extended by the fage to mediate and 
unfpecified depofits f nydfa), fince what is denoted by nihe/hepa, is found in 
nydfa and the reft?* Ch a nde swara reconciles it thus; “ fome diftinc- 
tion may be fuppofed.” The diftindion is mentioned by Culeucabhat- 
r a ; “ like that betweeen Brdhmana and mendicant.” Or peculiarities, dif¬ 
ferent from thofe of nydfa and the like, may be fuppofed in the definition o£ 
nihefhepa : fuch as, delivered before witneffes; different from bailments with 
aitills; or.the like. There are only fix forts of depofits; for, in judicial 
procedure, nydfa extends to the mere delivery of a chattel for fafe cuftody; 
and loans for ufe and depofits for delivery are held one fort; and whatever 
is included in the words “ and the like,” is alfo confidered as a fingle fort of 
depofit; and the receipt of a fine, or of a valuable chattel, is alfo admitted 
as a fingle fort of bailment. This is the method of the ancients: butaccord- 
ing to the author of the Mitdcfiard , who admits the reparation of loans for 


* And therefore, nubat in its nature belong* ta them, it not extended tothem % 
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epofxts for delivery and the like, a mediate and unspecified dejpqfit (nyafa 
and mutual trufh fpratinyafi) mu ft be confidered as a fingle fort of bailment. 
A mutual truft may thus arife, according to the author of the Miiacfhara} 
“ let your jewels or the like remain with me, who refide in a fecure place j and 
let my copper vefiels. and fimilar efifeCts, which are coveted by my heirs, re¬ 
main with you }*•* on Such an agreement, the effe&s are mutually bailed. In 
fome cafes, mutual depofits are made in the form of a lealed bailment 5 and 
in the cafe mentioned, a mutual depofit arifes in the form of an open bail¬ 
ment, not a mutual depofi t in the form of a mediate bailment (nyafa): for 
the author of the Mi'acfiara holds nyafa to be a delivery into the hand of a 
perfon belonging to the houfe. But there is no difficulty, for the word prati - 
nyafa comprehends mutual depofits in other forms. 


XII. 

Vr ihaspati:—Ip a conteft arife concerning a depofit pri¬ 
vately made, proof by ordeal is dire&ed, for both parties : 

2. In the cafe of a depofit for delivery, a loan for life, a bail¬ 
ment with an artift, and a pledge, the fame law is enabled; 
and Hkewife, in the cafe of a perfon received under pro¬ 
tection. 


If the depofitary do not acknowledge a depofit privately received; or the 
bailor, having received back what he had himfelf depofited, deny the receipt. 
or if he allege a depofit, though none have been made; in all thefe cafes, 0.- 
ded is direaed, if there be no evidence: this will be explained in its place. 
Chande'swara fays; if a conteft anfe concerning a woman, a dave and the 
like, who, from fear or other motive, have fought protection, and are claimed 
by their lord, the fame law is ena&ed. The meaning is, that, in this cafe 
alfo, proof by ordeal is directed. 

Here all the rules, declared in regard to a private depofit, are to be ap¬ 
plied to each cafe, from depofits for delivery, to perfons received under pro¬ 
tection. Therefore, a depofitary protects wnat he nas received in ti uib, like 
his own property, from water, fire, thieves and other danger; and likewife, 

■""" \ in 
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^Inthe cafe of a perfon received under protedion. Wherever the property of 
one perfon is, for fome caufe, delivered into the hands of another for fafe cus¬ 
tody, the rules, declared in regard to depolits, are to be applied: therefore. 


the law of bailments applies to a carriage and the like received on hire j.and lo, 
in the cafe of a perfon delivered by the king or the like into the hands of a 


guardian, or the produce of a field bailed for fafe euftody by afubjedt. What 
is the law in refped of bailments, which is extended to loans for ufe and the 
like? It is anfwered, all the rules, propounded by fages, from the delive¬ 
ry to the recovery of a depofit, muft be underftood. 


XIII. 


Menu :—A sensible man fhould make a depofit with fome 
perfon of high birth, and of good morals, well acquaint¬ 
ed with law, habitually veracious, having a large family, 
wealthy and honeft. 

“ Of high birth y fprung from an honeft family, “ Of good morals,” 
whofe conduft is laudable. “ Habitually veracious ;** in his difeourfe ob- 
fervant of truth. “ Having a large family having fons, grandfons, oi 
other family to fupport. “ Honeftplain in his dealings, void of arti¬ 
fice, and fo forth. With fuch a perfon Ihouid he make a depofit. Such is 
the interpretation approved by Cvllu cabhatta. 

** Having a large family ” is explained in the Vivdda Chintdmeki, hav¬ 
ing many kinfmen. In the Retndcara , ?* a depofit” is expounded the 
thing to be bailed. f * High birth” and the reft are conditions required to 
obviate all doubt of receiving back the depolit at a fubfequent time : for, 
fince the abufe of a depofit is a heinous crime, a perfon fprung from a good 
family will not abufe it ; much lefs a perfon of good morals and well ac¬ 
quainted with law/ A man habitually veracious will not affert a falfehood. 
W T hy fhould a wealthy man, content with his own wealth, commit a hei¬ 
nous crime, by embezzling another’s property ? An honeft man cannot 
commit a fraud. One, who Has numerous offspring, even though he be¬ 
lieve not another world, will hot embezzle the property, left his offspring 
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Or it may be thus explained; he, who has no -offspring, being un¬ 
aided, cannot well protedl the depofit. This agrees wi th the ex poll f.ion of 
MiSRA and others. The defeription is general, including exemption from 
other defefts. The whole of it mu ft be taken as a motivd for confidence. 
So Na'reda fays (III), “ when a man bails any of his effefils to another, 
in whom he has confidence, -fee.” In this text (XIII) depofit is ufed in 
a general fenfe, comprehending bailments under feal and the reft. 

XIV. 

Vr ?haspati ;— A man fhould make a depofit, with due 
confideration of the place, of the ho life, of the matter of 
the houfej, and of his power, wealth, qualities, veracity, 
purity and kindred. 

“ The place,” which contains the thing depofited; with due coniidcra- 
tion, whether it be fecure from robbers and the like. Or “ the place” 
may intend the town ; confidering .the fafety of a populous place, where the 
property is protected by many. “ Houfe” or wife (for the word has both 
fenfes) ; confidering whether the wife be virtuous, left, at her fuggeftion, 
theeffe&s be fecreted.; for a man, though virtuoufly difpoled, may be miti¬ 
gated, through luft, to fecrete the effects. Or confidering whether the 
“ houfe” be built of mafonry and fecure .from fire. “ His power;” is the 
depofitary capable of protecting the effeds ? “ His qualities /’ his ho- 

nelly, his acquaintance with the law and the like. “ His purity ;** his 
avoiding fin and lb forth. “His kindred;” his fans, grandfons and the 
reft* 

XV. 

Na-reda :— A deposit is declared to be of two forts, atteft- 
cd and unattefted; it mutt be reftored in the condition 
and manner , in which it was bailed ; if altered, there mutt 
be a trial by ordeal. 

‘ W -ky... . .£• I'. 

An unattefted depofit is made, when a man has the higheft confidence in 
another. If it be alked, why a fimilar diftindtion of loans has not been 

mentioned; 
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tioncd; it is anfwered, that from the nature of a loan, it waft either 
be authenticated by witneffes or by a writing: for exceffive confidence is 
forbidden. 


A ride of Etkicks: —Place not confidence in what is unwor¬ 
thy of confidence; nor exceffive confidence in what is 
even worthy of confidence. * 

THEpurpoieor a depofit made to deceive heirs (VI) would be defeat¬ 
ed, if it were publickly known. The iele&ion of a proper perfon for the 
confidence repofed in him, at the choice of the owner, mull neceffarily be 
admitted, in contradiction to that rule ofefhicks, to fulfil the purpofe of a 
depofit: but in the cafe of a loan, the feledtion, at the lender’s choice, of a 
fuitable perfon for the confidence repofed, is not proper; the rule is po/ithe, 
like the prohibition againft lending to infants. Therefore a loan unattefted 
is not mentioned: and, in fad, fiich is the prefect practice. 

A deposit mull be reftored in the condition and manner , in which it 
was bailed (XV). Thus, if it be bailed under a feal, it muft be reftored 
under that feal ; if it be bailed before witnefifes, it muff be reftored before 
witneffes; if it be privately bailed, it muft be privately reftored: fo like- 
wife, if it be bailed without a feal or unattefted. Again; if more than one 
make or receive a depofit, they (hall jointly recover or reftore it; and fimi- 
lady, in other circumfiances. The fame meaning is to be underftood from 
the text of Yajnyawalcya (V), and from the following text. 


XVI. 

Menu Whatever thing, and in whatever manner, a per¬ 
fon (hall depofit in the hands of another, the fame thing, 
and in.the fame manner, ought to be received back by 
the owner : as the delivery was, fo rnujl be the receipt. 

As it may be queftioned, whether the latter part be not fuperftuous, firree 
it repeats vvhat preceded, Cuuli/cabhatta fays, ‘ it is mentioned as a 




Cited from tJie Iltrivanfik Sec Book I, towards the end of the firftChapter, p. 27* 
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tufc: becaufe it is a rule, that, as the delivery was, fo muft be the re- 



* ceipt, therefore the fame thing ought to be received back, in the fame 

* manner. This directs, that, if gold and the like have been bailed under a. 

* leal, and the bailor, breaking the feal, fay, “ weigh it, and deliver it to 

* me,” he fhall be amerced.’ We do not find, how it appears, that he fhall 
be amerced. If the bailor require it to be weighed, the king lliould com¬ 
pel him to receive it unweighed : and this is the purport of the text. 

Here lawyers, unfettered by ordinances, fay, two terms (“ from him, 
and by him”) muft be fupplied: confequently the fenfe of the firft part of 
the text would be, whatever thing (gold or the like), and in whatever man¬ 
ner, a perfon fihall depofit in the hands of another, the fame thing, and in 
the fame manner, ought to be received by him, the depofitary, from him,, 
the bailor. The word delivery is in a paflive form; as the thing was deliver¬ 
ed, fo it muft be received by the bailee ; and, if there be a fubfequent conteft 
refpefling the quantity, and the king alk, “ why did you receive it unfeen, 
or unattefted ?” then the firft part of the text furnilhes an anfwer: “ it 
was fo received under the authoritjr of the law.” The intention of the lat¬ 
ter part of the text is evident. 

Menu clearly declares the form of a mutual depofit. 


xvir. 


Menu ; But things, mutually depolited, ftiould be mu¬ 
tually reftored by and to the perfon, by and from whom 
' they were received: as the bailment was, fo Jhould he the 
delivery. 

De'vadatta intrufts a thing to Yajnyadatta; and Yajnyadatta 
intrudes a thing to De’vadatta : having been mutually received, the things 
fhould be mutually reftored. One cannot alone receive his own property, 
merely becaufe he delivered his own property. “ As the bailment was, lb 
fhould be the receipta depofit, received with or without atteftation, fhould 
be fo reftored. If one fay, “ let my chattel remain with thee,” and the 
other alfo fay, “ let my chattel remain with thee.” it is a mutual delivery.: 


if 
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ne fay, 11 ‘ let thy chattel remain with me, and my chattel with thee, 
it is a mutual receipt and delivery t and, if lome perfon, feeing that another 
is unable to p rot eft his property from robbers, and intending to confer a 
favour, fay , “ let thy chattel remain with me and if he, defirous of re¬ 
turning the favour, fay, “ thou haft many chattels of {mail value, let them 
remain with me,” it is a mutual receipt, Or the diftmftion between mu¬ 
tual receipt and mutual delivery may be explained in any other manner. 
Thus fome expound the text; but Cullu'c abhatta explains it by a 
dcpolit privately made t a thing privately depofited” &c. A delivery mutu¬ 
ally attefted, that is, not attefted by others. « By whom it was received 
privately received by the depoGtary. “ Mutually reftored ; privately re¬ 
ared to the bailor* to reftore it before witnefles fhould not be required. “ As 
the bailment was, lo fhould be the delivery,” is mentioned as the reafon. 
** Should be reftored j” this rule regards the depofitary ; "‘ought to be re¬ 
ceived” &c. (XVI) regards the bailor: confequently there is no vain repe¬ 
tition . 


«■« 


XVIII. 


Vr ihasp ati, quoted in the Retndcara: — The very 

hailed, mutt be reftored to the very man, who bailed it, 
in the very manner, in which it was bailed: it rnuft not be 
delivered to his heir apparent or prefumptive. 


bailed before witneffeS, it muft be reftored before witnefles; and with¬ 
out exceeding the period for which it was bailed, if a period were ftipu- 
lated: and, in the cafe of mutual depofits, the receipt muft be mutual. 
The Retnacara interprets “ his heir” &c. his fon and the reft. 


XIX. 


Vrihaspati: —- A deposit is declared to be of two forts, 
bailed before witnefles and privately bailed; if muft ht 
prefefved as carefully as a fon is cherijhed; for it would be 
loft by negled. 


2. The merit of one who preferves a depofit, or protects a 

1 dependant 


dependant (*), is the fame with the merit of him, who gites 
golden veffels or clothes. 

As the crime of a woman, who injures her hufband, or 
of a man, who kills his fon or his friend, fuch is the crime 
of depo'fitaries, if the thing depofited be confumed, or 
fpoiled by grofs negligence. 

A prudent man would not receive a depofit; but to de- 
{hoy it, when received, is infamous; he mutt keep it with 
care, and reftore it on a ttngle demand. 

For a written contract of bailment there is no authority in the law, nor ifi 
judicial pradice: but doubts may be now obviated by making fuch 
a contract. A depofit mujl be preferved from robbers, from vermin, 
from decay and the like : if no care be taken, and the thing be never in- 
fneded, it may decay in the ground ; or be Bolen by neighbouring thieves 
entering the boufe; or, if it be Brail, it may be carried away by rats j 
iu thefe and fimilar modes, it may be deftroyed. Why fhould a man la- 
bdiur to nreferve another’s property ? The text furnifhes a motive (XIX 2). 
But he, who is not defirous of religious merit, will not preferve if; there¬ 
fore it Jireds (XIX 3), that the finful taint of a hulband’s murder, And fimilar 
crimes, is contraded by aliening a depofit without permiffibn.-and by hegled- 
ihg to preferve it. The prefervaticm of it is andifpenfable-s therefore, a de¬ 
pofit Ihould not be received by a perfon, who is not difpofed to an ad oi 
duty or amity* 

If ere it mull be noticed, that, when the property o. another is bailed 
by Haves, ftrangers, or robbers, to deceive the owner, that depofit ought not 
to be received : for ufa gc forbids it ; and the depefitary might be lufpeded 
of theft, fhould he be unable to Blow, that the bailor actually made him 
receive the depofit. If, among undivided brethren, one parcener'depofit 
joint property with fome other perfon to deceive his coheirs, the depositary 
is cenfured, 

{*) Or a perfon reserved under proteiUon (XII). 
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A MAN Ihould not receive a depofit ” (XX 4), becaufe it is a crime in 
the depofitary, if the depofit be confumed. “ But to deftroy it is infa¬ 
mous :** the particle may be taken in a connective fenfe ; and the meaning 
will be, the confumption and the deftruclion of a depofit are infamous. 
V He muft reftore it on a tingle demand/' if no period have been ftipula- 
ted j but at the expiration of the period, if it were bailed for a ftipulated 
time j or the bailor may receive it back fooner, with the depofitary’s con- 
fent. 


XX. 


Menu s— A deposit* whether fealed up or not, fhould ne¬ 
ver be redelivered, while the depofitor is alive, to his 
heir apparent or prefumptive : both forts of depofits are 
if he die; but not, unlefs he die.* 


' TheV fhould not be redelivered to the fon, the brother or other 
4 per ion, who would be entitled to them after the bailor. To aftign 
,■* a reafon, it is faid, “ both are loft &c.” that is, becaufe both are 

* loft, if they are delivered to a fon or other heir, and he dies without deli-* 
4 vering'them to the owner. It follows, that in fuch a cafe they fhaji be 
4 made good by the depofitary. But they are not loft, unlels he die: they 

* mil bs delivered by the fon or other heir to the depofitor; they are not 

* to be made good by the depot!tary. Confequently, if they be delivered 

* to the heir- there is danger that the heir may die, and that the depofit 
4 mud be made good j therefore, neither fort of depofit Ihould ever be re- 
e delivered to the heir/ 

CuLLtlCABHATTA. 


Hfi fup pole a this cafe ; the heir dies after receiving back the depolit, and 
long afterwards the owner lays, “ the depofit was not delivered to iny 
heir, but remains with you, give it me.” It cannot be faid, that, fince the 
fame may occur in the cafe of a debt, the delivery to a fon and the like is 

* The latter part of the text has been otherwife tranflated by Sir William Jones ; ** both forts of 
depofits, indeed, axe extinct, cr cannot be demanded by the bitty if the depofitor die, in that cafe; but not* 
usuefs he die, for, Jhculd the heir apparent keep ihem > the depofitor himjelf ttwy fue the bailee ” I alterthe 
uanfl&tion in conformity with the commentary. 


improper 





Proper even m that cafe; and therefore the text, which directs pay¬ 
ment to one of the family in default of the lender, is unmeaning. In that 
cafe, the delivery may be afcertained by atteftation. It cannot be faid, that 
here alfo it maybe fo afcertained j for the attefted recovery of an umtteftcd 
depofit is forbidden (XVII): and, even in the cafe of fuch redelivery of an 
atteiled depofit, the depositor's claim remains. Thu 5 the owner might fay, 
on what confideration did you relinquifh the depofit in my abfencebut, 
in the cafe of a debt, the creditor cannot fay fo. The text is not unmean¬ 
ing, for there is a purpofe in making the payment ; namely the recovery of a 


pledge when intereft has ceafed; but, in the cafe of a loan unfecured by a 
pledge, upon which the higheft intereft has been received, the debtor may not 
repay it to the fon or the like. In fa<5t, there is no offence in repaying it to 
the fon or other reprefentative, on the confideration, that body is not immortal, 
and to remove the fin of debt j for the debtor incurred the debt under the 
p'reflure of indigence. But, under the authority of the text, a depofit, vo¬ 
luntarily received, mud be kept until the depofitor return. 


Again, this fhould s»ow be remarked : we perceive no offence in rede¬ 
livering a depofi t to the heirs of the depofitor, before witnefies, tinder the 
apprehenfion of ill treatment from thofe heirs, even before the expiration 
of the period for which it was depofited. 

If a fon dr other reprefentative fhould die after receiving back the depofit 
While the depofitor was alive, and it have not reached the depofitor, having 
been expended by the heir; and this be proved by witnefle* and the like; mud 
the depositary make good the depofit or not ? T o this it is anfwered, that, ac¬ 
cording to Cullt/c abhatta, it fhall not be made good : for he fays, both 
forts of depofits fhall not be made good, if there be no doubt: and even 
fometimes, though the heir be not dead, they arc not loft. Thus, if the heir 
be living, the depofitary is juftified by proof of the delivery to the heir: this 
Is clearly expreffed. What difference is there, if the heir be dead ? After the 
death of the heir there may be fufpicion, if proof be deficient. It fhould be 
remarked on the term “ heir apparent or prefumptive’ (pratyanantara v. XX ), 
that the word prati denotes fitnilarity, as in the example lC Abhiman Ytr like 
ArJuna,” The word anantara fignifies proximate without an interval. 
. Confequcntly 


-^^rife.queotly a depoilt can be legally received back by the neareft heir 

r.- \ - . Iff* 

But Chanub's wara, without employing the word * even’ laysj fomfc- 
times the depofitor (hall recover it, though the heir be not dead : it follows, 
that fometimes the depofit is extinS, though the heir be not dead ; that is, 
when the heir diffipates it without permiffion. Confequenrly, even in that 
cafe, it mail neceffarily be made good by the depofitary. Otherwife, the ex- 
pfeifion., ** but not, unlefs be die,” would be unmeaning. In luch a cafe it 
sBuft certainly be made good. This is ChandeVwaba’s meaning, and is 
proper $ for, a ion having no dominion over the paternal wealth while the Fa* 
ther lives, his receipt of the thing depofited is not valid ; as i; declared by 
HaV/ta (Book V, v. VIII). Thus the Ton’s receipt of it is fimilar to a 
ffnnger’s receipt. But when it is any how received by the owner, the deli¬ 
very becomes valid, Confequently, if it any how fail of reaching the own¬ 
er,, it mtift be made good. But, if the fon condudt all the affairs while the 
father lives, there is no offence in a redelivery to him. However, a depofit, 
exprefsly bailed to deceive a fon, tnuft on no account be delivered to that fon, 
while the father lives, without his dire&ions; but, with his permiffion, there is 
no offence in redelivering the depofit to the fon: and, after the death of the 
depofitor, there is no harm in the redelivery of it to the heir, 

dl XXI. 

if a depositary by his own free ad fliall deli¬ 
ver a depofit i.o the heir of a deceafed bailor, he myft not 
fee haraffed either by the king, or by the kinfmen of. the de*- 
eeofed. 

The expreflion, “ by his own free adl,” implies, that while the bailor lives, 
itihall hot be delivered, though demanded by the heir : but after the bailor’s 
death, it ftculd be delivered, even without a demand. 

ChandeWara. 

He mull not be haraffed by the king, on the ground of its being the bailor’s 
property, CuLAff cabhatta. 

u By 
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^#\By the kinfmen” of the bailor: by his father’s filler’s ions, his mother’s 
filler's fons, and the reft. The meaning is, that after the bailor’s death his 
fons, or other heirs, have dominion over the effects depofited : and if a fon be 
living, it mull not be delivered to a grandfon, whofe father is alive. 


If a depofit, though carefully kept, be taken away by thieves or the like, 

there is no fault in the depofitary. 


XXII. 


N a'r t d a :-- Wn a f is loft together with the property of the 
bailee, is loft to the bailor; fo, if it be loft by the a£t of 
God or of the king, unlefs there was a fraudulent.a& on 
the part of the depofitary, 

**Lost together with the property of the, bailee f* meaning generally , if 
there be no fraudulent aft on the part of the depofitary. 'T hus, if the da* 
pofit only be loft, and not even a trifle belonging to the depofitary, yet, if it 
were kept with care, and cofifumed by time only, there is no fault in 
him. If it be loft by the a t\ of God (broken by a wall failing down), 
or be loft by the ad of the king (plundered by the forces of a foreign king j 
or oppreffively fold, or the like, by the king of the country;) then, as in the 
cafe of confumption by time, there is no fault in the depofitary. But he is 
criminal, if fraudulently he place the thing depofited near an old wall or the 
like, while he places his own property elfewhere ; or if, concealing his own 
property, he ftiow the depofit to the king. The principle of this rule is, that 
the depofitary mult make good the depofit if he be in fault j and not, unlefs he 
be in fault. But, if the depofitary fay, it is loft, though it be not loft ,- then, 
on failure of evidence, it lhall be tried by ordeal. 


XXIII, 


Vrihaspati :—If it be deftroyed by the a£t of God or of the 
king, together with the goods of the bailee, there is no 
fault in him. 

*« Together with the goods of the bailee;” to denote, that there is no frau¬ 


dulent 
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ent a<ft on the part of the depofitary. It is to be remembered, that, if he de¬ 
liver the depofit to the king together with his own goods, without mentioning 
that it belongs to another, even in that cafe the depofitary is criminal: and if 
it were kept with care, then, even though the depofit alone be feized by 
thieves or the like, there is no fault in the depoiitary. Herein the Retnacara 
and the reft concur. 


XXIV. 

Ca'tyaVana ;——If a thing depofited be loft; together with 
the goods of the bailee, though not by the ad of Gob or 
the king, it is declared to be loft to the bailor. 

The lofs of the bailee’s goods, every where mentioned, is intended as 
a general exception to all fault in the bailee. It is therefore inferred, that, 
even if the depofit alone be left, but without any fault in the depofitary, 
fcihallnot be made good; but if loft by a fraudulent ad on the part of the 
depoiitary, it mud be made good. 

.!!' < The Retnacara*. 


.XXV. , : 

Ya'jnyawalcya:-^-But he fhall not be compelled to replace 
that depofit loft by the aft of God or the king, or feized by 
mit robbers., 

He fjb.aU not be compelled to make good a fealed depofit, loft with 
the yeffel hi which it was contained (being feized by the king, ojr washed 
away by water or the like,or ftolen by thieves j,) it there be no fraudulent 
on his part. 

The Mitdcjhfofd : 


A SIMILAR expofition is delivered by '■•Su'lapa'ni, who rerads the text 
daivata^ inftcad oi' damca (but the fen/e is unchanged). If it be loft by a 
fraudulent adt on the part of the depositary, or by his fault, he fhall be Com¬ 
pelled to make good the depofit, and fhall be amerced. This will be de¬ 
clared, A diftin&ion is ■mentioned in the following text. 

XXVh 
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XXVI. 

Menu:—If a depofit be feized by thieves, or deflroyed by vermin, 
or wafhed away by water, or confumed by fire, the bailee 
fhall not be compelled to make it good, unlefs he took 
part of it himielf. 

If a perfon, receiving a depofit, confume a part of it, and afterwards thft 
remainder be feized by thieves or the like ; fome hold, that, under the au¬ 
thority of the text, the depofitary fhall in that cafe make good the whole 
depofit. But others fay, that the depofitary fhall make good the whole, if 
he accidentally receive any part of the depofit, which has been feized by 
thieves, or the like. This is denied, becaufe it is not fit, that the iofs 
fhould be his, without any fault in him : but if he do not make it knowrh 
that he has received the thing, he is criminal, and (hall mike good the de¬ 
pofit, as in the preceding cafe. Since he is criminal, if he confume any part 
of it, whether before or after it was feized by thieves or the like, 
he fhall make good the whole depofit. This is the full meaning of the 
text. In that cafe he fhall make it good with intereft, if he confume a peart 
of the depofit; but without intereft, if he merely omit to make it known, 
that he has received a part of it. 

If he take a part of it, and depofit the remainder el few here; or negled; 
it, thinking that he will not be liable to make good the whole ; in that cafe, 
the whole mud be made good. 

tiiVv '■ ' ' * Mi SR. A. 

• When the depofit is loft by the' depositary's fault, he fhall make it 
good; but when it is loft by the fault of the perfon, through whom it way 
depofited, then this perfon fhall make it good. 

XXVIL 

CatyaYana What is loft by the fault of the depofitary, 
is loft to him. 

2» H% by whofe fault any.thing is loft or taken away, ftia.ll 

be 
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compelled to make it good with intereft, unlefs it be loft 
by the a£t of God or the king. 

But, even if the depositary have ihown aprobahk caufe of its deftrucftion, 
if the thing deposited appear to have been loft by any fault ort his part, other 
than neglect, he ihali make it good.. 


The Rctndcara 


A man, addreffing fome perfon, fays, “ let my property remain in de~ 
pofit with thee j” he replies, “ my houfe is infefted by rats and other ver¬ 
min, place it not there the other rejoins, “ be it fo, what can vermin 
do?” and he, accordingly, depofits the goods. It follows, that in that 
cafe there is no fault in the depositary, if it be loft by negled. But if he 
place it out of the houfe, or in another place, and in confequence it be feized 
by thieves, or Spoiled by rain ; or if, from anger or fome other motive, he 
call it of his own accord, into the water; or if he deliver it to the king, 
who caufes his houfehold effects to be fold on account of fome fault j if 
the thing depofited be loft by thefe, or other faults on the part of the depo¬ 
sitary, he Shall make it good. This is intended by the firft hemiftich 
(XXVII). 

When, addrefling fome perfon, a man fays, 4 ‘bail this grain to DeV/v-- 
DATTAj” and he, going to DeVadatta, lays, “ this grain is bailed to 
thee, by Chaitra, through me and DeVadatta anfwers, “place 
it in the houfe and he places the grain in the middle of the houfe, but 
in a damp foot j and the grain is deftroyed by the damp : in this cafe, the 
grain ihali be recovered from the meflenger. This is intended by the 
fecond verfe (XXII s): for, otherwife, it would be fuperfiuous. Thus, 
if the depofitary be underftood in the words, “ he, by whofe fault,” the 

lenfe is the fame as in the preceding hemiftich ; and if the depofltor be 

% 

underftood, .then the receiver and giver would be the fame ; it is therefore 
properly applied to an intermediate perfon : and, according to the Dipacniica 
when the depoflt is deftroyed, by the fault of the perfon who caufes it to 
he placed, he ftiall make it good. But when the owner bails effefls not- 
withftanding the depofltary’s objections, and thofe effects, being neglected. 
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loft, but without any other-fault- on the part of the depositary* in that 
caic/no blame foall.be impyted to tte depofitary.- ? 

XXVIII. 

Ca'tya'yana : — If the depositor. though apprized of its 
danger, neoerikekfs bail the thing, and it be defhoyed by 
any injury, the depofitary-ihall not be compelled to make 


it good. 
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If the depofitor know the lofs of his dfefls to be probable (having been 
forewarned by the depofitary, that the king would force the houfe, and: there* 
•fore he ought not to place his effects, there) j if he nevert- ekfs bail thole ,ef* 
fe£ts, there is no fault in the depofitary, fhould they be loft by any caufe, 
whether it be the occurrence which was previoufly apprehended, or fame 
accident which was not apprehended. In this expofition, the Retndcara and 
the reft'concur. •i-myM ,-v.if ^Jd/iV'sVv;, ‘if n: '<x< 

Is this text applicable or not, when, in fuch a cafe, the depofit is loft by 
negligerice? Here it is laid, that the text does apply in the cate of a lofs 
occafioned merely by negligence, without any other fault: for another text 
(XXIV ) already (hows, that there is no fault in the bailee, if the depofit be 
loft without negled or other fault; and it is declared, that the depofitary is 
criminal, if it be loft by his fault. It cannot be laid, that the former 
text (XXIV) intends the cafe of a depofit loft together with the goods of the 
bailee j but that this text ( XXVIII ) intends a depofit confumed by time, 
though not negkdtsd, and without a concurrent lofs of the bailee’s own effects. 
For, according to Chandeswara, it is not limited to the cafe of the bai¬ 
lee’s goods being loft with the depofit; ‘the lofs of his goods, every where 
mentioned, is intended as an exception to other faults alfo f and the text 
(XXIV) is taken only in the fenfe/o inferred: this cotrefponds with what 
Chande swara has faid in explaining another text (XXVII). 


XXIX. 


Go't ama: —The neceffity of making good a depofit, a thing 
bailed for delivery to a third perfon, a pledge, a thing 

borrowed. 
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:; ^borroweci"ol* hired anti the like, if deftroyed by the fault 
of the bailee, fhall not fall-upon any of his heirs, if they 
were free from blame: but it falls on the bailee, by whofe 
fault the thing is deftroyed. 

(i Depofit ” &c. in a general fenfe, Whatever has been mentioned by any 
lagecoauthor, as partaking of the nature of a depofit, mult be underftood. 
“ Heirs } ” fons, grandfons and the reft. “ Free from blame ;* ■ not in fault. 
Confequently, Ihould the depofitary die, the owner recovers the thing depolited 
from the heirs of the bailee, if it be hjl by their fault: thus is the law fettled. 
But, If it be loft without any fault, by accident or the like, he does not recei¬ 
ver it from the heirs. This expedition is founded on the glofs of the Retnd- 
cara* ■■ .'h-J «.? -/.if 


Is rot this glofs ( “ heirs: ” fons, grandfons and the reft) unmeaning; for 
the depofitary himfelf is free from blame, if the depofit be loll without any 
fault on his part ? It mull be underftood, that this text is intended to obvi¬ 
ate the doubt, whether, in cafe of the depofitary dying after having occafion- 
ed the loft of the depofit by bis own fault, the owner may recover it from his 
fons, -'becaufe it was loft by their father’s fault : but if it be loft by their 
’fault, it tm& be made good by them (XXVII a). 
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SECTION 


SECTION II. 

ON THE RECOVERY OF A DEPOSIT. 


IT has been faid, that the depofttary Ihall be compelled to make good a de~ 
fojit defrayed by bis fault; Ihall he be compelled to make it good with, of 
without, intereft ? 



Vya sa :—For a thing voluntarily wafted, the bailee lhall 
be forced to pay the price with intereft; for a thing neg* 
ie&ed, the value only; for a thing loft through/?^ inat¬ 
tention, fomething lefs. 

When the owner, having bailed a thing, demands it at a diftant.time, 
and the depofitary, having walled it, cannot deliver it j then, a conted atif- 
ing thereon, if it be proved that he has wafted the thing, he lhall be com¬ 
pelled to make it good with intereft. “ Wafted” is not exclusively intend¬ 
ed ; but any advantage, which the depofitary procures for himfelf by the 
thing bailed\ is fully meant; hence the fale and other embezzlement of the 
thing depofited is comprehended in this precept. 

XXXI. 

Vrihaspati:—Whatever depofitary procures advantage 
for himfelf by the thing bailed, without the confetti of the 
owner , fhall be amerced by the king, and made to pay the 
price of that thing with intereft. 

Here alfo “ without the content of the.owner” is determinately meant. 
Having procured advantage to himfelf by the thing bailed, without the con¬ 
tent of the owner, iihe make it good in another mode, he may be exempt- 
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from the payment of intereft, and from the fine, by the forbearance of the 
owner, and of the king. 

The Retnacara. 


The commentator’s meaning is, that, even if the thing bailed be wafted, 
the payment of intereft and of a fine is not cuftomary j but the value of the 
chattel only muft be made good. Other wife this text would be trivial, be- 
ca^feAbepuni^ment^ of an offender is a matter of courfe. 


vrcf W 
4§I4 Hv. 


The preceding text (XXX), attributed in the Mitacjhard to CatVa'- 
y an a, is afcribed to Vyasa by ChandeWar a, Misra, BhavadeVa 
and others. The intereft, according to Misra, fhall be the eightieth part 
of the principal by the month, as ordained by the law. 

XXXII. 

CaVya'yana :— A deposit, the balance of intereft, a com- 
modify fold, and the price of a commodity pnrchafed, not 
being paid after demand, fhall bear intereft at the rate of 
five in the hundred. 

»,MrA j ,i I \ i £V 1 v j 1 > f t v ^ . 

“ If the debtor be ri'Sudra” viuflbe /applied, to reconcile it with the text, 
which ; direds intereft at the rates of two and three in the hundred and fo 
forth (Book I, v. XXIX 2). 

It is dlrefted, that a thing voluntarily wafted fhall bear intereft: does i.n- 
tereft commence from the day when the thing was depofited, from the day 
when it was wafted, or from the day when it was demanded ? i. To this it 
is anfwered, it fhall bear intereft after fix months from the date of the depo¬ 
fit: for, the words “ after three feafons” being repeated in this text (XXXII) 
from the preceding'text {Book i, v. LVI i), it is proper to aftiime the date of 
the depofit, in an fiver to the queftion, from what dare fhall three feafons b.e 
counted ? Some hold, that a depofit, not delivered on demand, fhall 
bear intereft fix months afterwards, becaufe demand is fuggefted by the 
context where Misra dire&s intereft at the rate of five panas in the hundred 
after fix months. 3. Since the wafting of the thing depofited is the caufe of its 

H bearing 
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ng intereft, under the authority of the text (XXX), we hold it proper, 
that intereft fiiould commence (even earlier than fix months,) from the day 
■when the thing was wafted; but the other text (XXXII), ordaining iutereft 
after fix months, is applicable to the cafe, where a fraudulent depofitary, 
though the thing have not been wafted, refufes to deliver it on demand ; like 
the price of a commodity purchafed, and like a balance of intereft, and fo 
forth. What then {hall be the rate of intereft ? Two in the hundred, 
and otherTi}tcs ordained by the law ; becaufe thofc are in their: nature legal 
rates, and becaufe intereft is fo limited by the text of Menu (Bpokl 9 
y* XLH) : and the intereft and amercement lliould be proportioned to the 
'magnitude of the offence. But this does not coincide with the opinion of 
the author of the Mitacjhard; for he applies the text (XX XII) to a thing 
voluntarily wafted, and does not diftinguifh/xjymwr of intereft and exemption 
•froth intereft, in cafes where a thing depofited is loft by negled, and fo forth. 

The text of Vv a's a (XX X), being placed under the head of deposits da¬ 
maged, relates to fuch as ire damaged by the ufe of them. Conleqnently, if a 
ftoneor the like, bailed without feal. be ufed for three or four days, itfhall 
not be reftored with intereft .♦ the payment of intereft regards things damaged 
by the ufe "of them. 


XXXIII. - d Ji.-tnii 

Ya'jnyawalcya If the depofitary, of his own accord, with - 
out the confent of the owner , uie the thing depofited., Ivefhail 
: j be amerced, and compelled to pay the price of the thing 
■ >h with intereft. 


** Op his own accord j” that is, without the aflent of the owner. “ Ufe the 
thirtg depofitedemploy it for his oWn purpofes. Such a depofitary 
(Hall bs amerced. The fine not being specified, he i hall be amerced in the 
value Of the thing, like the depofitary, who does not deliver the thing on 

demands and he (hail be compelled to pay the price of the thing with intereft. 

< 

Fok a thing neglefled, the value only ” (XXX); the depofitary (hall 
be compelled to pay the value only of a thing neglected, that is, of a thing loft 

by 



Jjfhis negligence, fuch as difregard of it, becaufe it was another s pro 
pert y . in this cafe, intereft (hall not be exafted. It muft be remembered, 
that, according to the third opinion abovementioned, if it be not delivered 
on demand, it ihall bear intereft after fix months; but the value only (hall 
be required, if it be made good immediately after the demand. 


XXXIV. 


VrIhaspati : —Should the bailee fuffer the thing bailed to 
be cteftroyed by bis negligence, while he keeps his own 
goods with very different care, or fhould h' efuie. to ro 
lore it on demand, he Ihall be compelled to pay the value 
it with intereft. 

<* J$y Jjisj negligence, while he keeps his own goods with very different 
care;” by negleft, after feparating the thing bailed from his own effects. 
If the depofitary, fraudulently removing the thing depdiited, which was 
placed with his own goods, fecure his own edebts, but negied: die de- 
potit } and the thing, being guarded by no one, but left any where un¬ 
heeded, be coni'equently loft; in that cafe he Ihall pay intereft by way of 
fine in like manner as if it had been wafted: for the removal of that thing 
was a great offence. In this cafe, the payment of an equal fine to the king 
is proper; but it is not mentioned by any fage. 

v 1 ■ & Or fhould he refufe to reftore it on demand ;” fhould he refute or evade re- 
ftoripg the depofit, without making it known, that the thing has been loft oy 
neglefl; (for example, if he fay, “am I thy fervant,that thou fhouidft t-e- 
pofit thy cffeSs with me ? I know not where thy goods were placed, nor 
by whom, nor what is become of them; 5 ’ or, “ that thing was not bailed, 
but given to mein this cafe, it. fhall be made good with intereft; for pis 
fault is great, in not making it known, that the thing bailed has been loft. 
According to the third opinion, intereft muft be paid from the day the thing 
was loft; in otherinftances, according to the nature of each cate, intereft 
commences after fix months and fo forth . 1 hus fame lawyers reconcile it 

to the law, which direfts the value only to be made good, if the thing bailed 

be not reftored on demand. Others hold, that, if the thing depofited he not 

reftored 
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on demand, it fhall be made good to the owner with intereft, and a 
fine be paid to the king equal to the value of that thing: thus eftabhfhing 
by implication the confiftency of all the texts with each other. Some recon¬ 
cile them by direfting the value to be made good with or without intereft, 
according to the qualities of the depofitary. 


7 he Mitacfhard explains “ fomething lefs ” (XXX) a fourth lefs. The 
meaning is, that, if the thing be inadvertently loft, (having been negteded 
through forgetfulnefs, long after it was received in depofit,) the fault being 
fmal 1, three fourths only of its value {hall be made good. 


XXXV. 

Ya'jnyawalcya :— —If a fealed depofit be loft, even by the aB of 
God or the king , after it has been demanded and not re- 
ftored, the bailee ftiall be compelled to pay the value of the 
thing, and an equal amercement. 

If it have been demanded (required by the bailor) and not reftored by the 
baileej fhould a loft of the depofit afterwards happen by the ad of Goo or 
of the king and fo forth, effe&s of equal value muffin that cafe be given, and 
a fine of the fame amount be paid to the king. 


The Midrjhard, Retnacara, and the reft concur in this expofition. The 
author of the Mitdcjhard inferts this hemiftich as an exception to a text quota 
cdin the preceding fedion (XXV). Here the thing is made good without in- 
tereft, becaufe he mult make good, out of his own cffe&s, the thing bailed, 
which has been loft by accident. This is not inconfiftent with the opinion 
of others grounded on the following text. 


XXXVI. 

'N a'red a H e, who reftores not a depofit to the bailor, 

though required by him, ftiall be lined to' the ufe of the 
king i and, if it be afterwards loft, ftiall pay its full value. 

And he, who procures advantage for himfelf by the thing 

bailed, 
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jailed, without the confent of the bailor, fhall be amer ced, 
and be liable to pay the value of the thing with intereft 


They hold, that a fine is here direded, if the depofit be fraudulently 
withheld, though not loft ; and the fine fhall be equal to the value of the 
thipg, as in the preceding cafes, and as intimated by the fequel ot the text» 
the depolit rnuft of courfe be reftored; but it fhall be reftored with intereft, 
ob the concurrent import of the text of V e Th a S|* a ti . 


If a thing, not reftored on demand, be loft, without any fault on the part 
of*he depofitary, by the aft of God or the king, its value fhall be made 
goai to the owner without intereft.; as has been already mentioned alrnoft 
in as many words . A certain author fays, if a thing be merely refufed when 
demanded, it fhall be made good with intereft; but, if it be alfo loft by ac¬ 
cident, its value fhall be paid without intereft, and a fins fhall be paid to 
the jkfng, Of thefe opinions, whichever feerns bsft fupported, may be a- 
dopted. 


The fecond verfe (XXXVI 2) has been in a manner already expounded ; 
it currefpapdf; with the text of VrI hasp ati (XXXI): and the amcrce- 
pript {hall be equal to the value of the thing; for what is affirmed in one 
.cafe, is appligable to other fimilar cafes. 


XXXVII. 

Menu :-—He who reftores not a thing really deposited, and 
be, who demands what he never bailed, fhall both be 
punilhed as thieve?; or pay a fine equal to the value of 
the thing claimed. 

In a fuit, where a depofit is alleged by one party and denied by the other, 
ifit.be proved, that the thing was in fadt bailed to him, the depofitary 
fhall he punilhed as a thief; according to the quantity and nature oi the 
thing proved to have been bailed, he fhall be punilhed as a thiei, by death 
or confifcation or other punifhment ordained for the theft of fuch things in cer¬ 
tain quantities; and fuch fhall be the punifhment, even though the depofit be 

I merely 
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r ely denied. But if the depofitary be in genera! virtuous, the legiflator 
dire&s, that he fhall only pay a fine equal to the value of the thing : conf'e- 
quently he fhall not in this cafe be punifhed by death or confifcation or the like. 
The fame mult be underflood of the claimant, according to the circumflances 
ol the cafe, if it be proved that no depofit was made. Chandeswara 
holds, that they fhall be punifhed as thieves, if the fuit regard valuable 
things ; and pay a fine equal to the value of the thing in the cafe of a trifling 
demand. Cujllu'cabhatta. fays ; * they fhall be punifhed as thieves, 
if gold, gems, pearls or the like be demanded; or, in the cafe of a trifling 
demand, fhall pay a fine equal to the value of the thing claimed.’ But 
a Brabmana, he adds, whether virtuous or not, who withholds a thing de- 
pofited, or demands what he never bailed, is not liable to the punifhment 
of death and the like. 


XXXVIII. 

Menu:—-The king fhould compel a fraudulent depositary, 
without any diftinftion between a depofit under feal or 
open, to pay a fine equal to its value. 

Anij that, if the Brabmana be free from vice; but if he be vicious, he 
ihall pay a fine equal to double its value, as direfted in a text which will 
be quoted from the Matfya purana. Such is the modern interpretation. 
Chandeswara remarks; punifhment fiinilar to that of theft is denied 
by the fecond text (XXXVIII); and the exadlion of a fine equal to the 
value of the thing is pofitively ordained, whether the depofit be of confi- 
derable or trifling value ; and that is to be underftood in the cafe of a 
Brdhmana being the depofitary. “ Without any diflin&ion between a de¬ 
pofit under feal or openfrom this expreflion it appears, that all 
that which has been propounded refpeding the nondelivery of open depofits 
and fo forth, is alfo applicable to the nondelivery of a fealed depofit, 
the unauthorized ufe of it and fo forth. Cullu cabhatta fays, let the 
king amerce a fraudulent depofitary in a fum equal to the value of the thing 
bailed: from the parity of the cafes, the text does not repeat, that he, 
who demands what he never bailed, (hall alfo be fined. If the offence be 
great, it might appear from the preceding text, that corporal punifhment 

is 


Jaw directs a pecuniary fine. Nor is the preceding text unmeaning ; for this 
text applies to a fir ft and flight offence ; and the preceding text intimates 
a pecuniary fine, for a fecond offence; that is, the higheft amercement or¬ 
dained in cafes of theft. 

XXXIX. 

Menu:— That man, who, by falfe pretences, gets into his 
hands the goods of another, fhall, together with his accom¬ 
plices, be pimilhed by various degrees of whipping or 
mutilation, or even by death. 

If any mart, except a creditor or a Brcihtnana, by fraud or by violence 
andcaufing much pain and fo forth (for “ pretence/’ is expreffed in tne plu¬ 
ral number) get into his hands the goods of another, whether they be things 
bailed or otherwife (for the precept is general;) he fhall, together with bs 
accomplices, be punifhed by various degrees of corporal pains fhort of death, 
or even by death ; that is, by a blow with the hand or with iandals, or by 
cutting off the hand or foot, or even beheading, according to the value of 
the goods, the qualities of the man, his clafs, and the like. Hi# taking 
the goods, afterwards behead him or otherwife punifh him. 

*'• By falfe pretences ;** by frauds of various kinds. “ His accomplices j” 
thofe who have aflifted him in getting into his hands the goods of another. 
“ Publickly j” in an open place. ChandeWara. 

He, who obtains the goods of another by fraud, under a falfe pretence, 
(telling him; “ the king is angry with thee, I will fave thee, give me fome 
thing/’ and thus receiving, as a gratuity, wealth, a female Jla<ue, or the 
like ;) fhall, together with his accomplices, be punifhed by the king in the 
prefence of many people, by various degrees of punifhment, fuch as muti¬ 
lation of hand or foot, beheading, and the reft. Cuuucabhatta. 

XL. 

Matfya pur ana >—He, who reftores not a thing really de- 

pofited, 


WHISTS 
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, and he, who demands what he never bailed, 
both be punifhed as thieves, or fhall pay a fine equal to 
double the value of the thing claimed. 

This text is reconciled by Chande'swara to the text of Menu 
(XXXVII), by directing, that the fine fhall be equal to the value, or to 
double the value of the thing claimed, according to the good or bad general 
conduct of the perfon to be punifhed. Any other than a Brdbmam z, if vi¬ 
cious, fb.aU be punifhed as a thief; if virtuous, fliall pay a fine equal to the 
value of the thing: but a Brabmana, if vicious, fliall pay a fine equal to 
double the value of the thing; if free from vice, a fine equal to the value 
only. Any other than a Brabmana , who, by falfe pretences, gets into his 
bancs the goods of another, fhall receive corporal punilhment proportionate 
to the cafe ; but a Brabmana fliall incur the pecuniary punifhrrient fubfti- 
tuted for corporal punilhment, as declared under the title of theft : fuch if 
the modern interpretation. 

If the goods of another be obtained by falfe pretences, various degrees of 
corporal punilhment (hall be infli&ed on the offenders. The fraudulent 
depositary fhall be punifhed as a thief, if the depofit coufift of gold, gems, 
pearls, or the like. In the cafe of a trifling demand, the fine fhall be equaf 
to the value of the tiling, if it concern any other than a Brabmana, and his 
general condudl be good ; bu.t equf 1 to Rouble the value, if his mpxals be 
not good. A Brabmana fliall never be pqnilhed like a thief) whether the 
value of the depofit withheld be confiderable or tricing, nor if the. tffing have 
been obtained under falfe preten ,but he fhall pay a fine equal to its 
value. Such is the rppde according to the opinion of jCjBANp/sw,AjtA. 
But according to .Cullu'ca^atta, any other than a Br<tkman? f 
\yho obtains gold, gems, pearjs or the like, by falfe pretences, or 
withholds a depofit conliffing of fuch valuable effe&s, for a jfecond offence 
fhall be punilhcd as a thief; hut if the thing be of trifling value, he fhall 
pay a fine equal to its worth. It certainly follows, that in all cafes a 
Brabmana fhall pay the value of the thing. Or a fine, equal to dou¬ 
ble the value of the thing (XL), may be applicable to the cafe of a Brahma- 
na, .pa a fepond offence, if gold or pearls or the like b.e demanded ; but the 

fine 


<SL 

fhall 



misr/fy 



( .17 ) 

fhall be equal to the value only, for a firft offence, whoever be the 
perfbn, or whatever be the thing. Menu mentions incidentally punifomenC 
by death and fo forth in the cafe of a man, who obtains the goods of 
another by falfe pretences. 
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Some hold, that he, who reftores not a depofit or who embezzles it, and 
he, who falfely claims a depofit, and thus obtains the goods of another by 
falfe pretences, fhall be punifixed as thieves, if they be vicious and devoid 
of all virtue ; but, if neither vicious nor virtuous, or both vicious and vir¬ 
tuous in equal degree, they fhall be amerced in double the value of the 
thing; and if virtuous and not vicious, in the Value only. By the term 
“ not refloring a depofit,” is intended impofition by artful difeourfe, not the 
concealment of the depofit j but embezzlement is the fraudulent withhold¬ 
ing of the depofit: the fraudulent withholder covetouflv defires to appro¬ 
priate the thing by falfe afl'ertions* he is deferibed by Gullit cabhat- 
ta. Since corporal pun i.foment cannot be in Aided ®n a Brahmana , the 
pun foment fubftituted for it, under the title of theft, mud be un- 
derfiood in the expreffion. “ punifoed as thieves. 1 ' In the fecond text quo¬ 
ted from Menu (XXXVIII) “ fhall be punifoed as thieves " mufl be fetch¬ 
ed from the preceding text (XXXVII) : and the latter text (XXXIX) gives 
fome detail on the punifoment of thieves. The texts of other fages 
(XXXVI i &c.), intimating a fine equal to the value of the tiling, re¬ 
late to the cafe of a man, who is in general virtuous and free from all vice. 
Of the various ancient and modern opinions, one is to be fele&ed; many 
have been mentioned for difeuffion. 


Ca/tyayana propounds a diftinftion on bailments for a ftipulated 
time. 


XLI. 

Ca'tya'yana-.— A deposit (upanid’hi) fhall be recovered at 
the time ftipulated; but let the ozoner leave it until the pe¬ 
riod expire : when that does expire, if the depofitary re¬ 
ft ore not the thing, he fhall be compelled to pay double 
the fine. 

K “Recovered” 


( 38 ) 

” by the bailor, “ At the ftipulated time;” at the fixed 
time for receiving it back. “ Until the period expire y whilft lefs than that 
time is elapfed. Hence he fhall recover it when the period is elapled and 
not before. But a depositary, not refloring the depofit when the full peri¬ 
od is expired, fhall be chaftized. The Retnacara. 

Whatever fine, for whatever kind of property, has been declared in 
the cafe of a thing bailed without ftipulating a period, double that fine 
fhall, on the authority of the law, he paid by him, who does not reftcre at 
the ftipulated time a thing of a fimilar kind, which had been bailed for time. 
It follows, that, in the cafe where the fine is ordained at double the value of 
the thing bailed, he lhall pay four times the value, if it was bailed for time. 

Simple men bold, that M double the fine ** intends double the value in¬ 
cluding the fine; the fine fhall be equal to the value of the thing, and the 
Value lhall be paid to the owner. This fuppofes a cafe where the depofita- 
ry is in general virtuous; and the text intimates, that there is no fine, if a 
thing bailed for time be refufed before the time expire. 

But others interpret the text, ‘ when a period is not ftipulated,’ inftead 
of “ when the period does expire.” If the depofitary reftore not the thing 
on demand, he fhall pay double the fine, that is, double the value including 
the fine ; and they apply this hemiftich to the cafe of a thing bailed for no 
ftipulated time, provided the depofitary be in general virtuous. Others 
again explain “ double the fine,” double the fum as a fine : confequently 
the depofitary fhall pay double the value of the thing by way of fine : and 
they hold, that this is confident with the opinion delivered in the Retncicara , 
where this text is confidered as relating to the fame fubjeft with the text of 
the Matfyapurtina . This opinion, in part comprehending that of others, 
feems fatisfaclory. 

A deposit” (upamd'hi) is here employed in a general fenfe (v. VIII)- 




xtn. 

Ca'tya'yana He, who having received a loan for ufe y 

does 
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does not return it, though required by the owner, fhall be 
compelled to re do re it by harfh reproof, or. fhall be a - 
merced if he fill refufe to reftore it. 

Having borrowed ornaments for decoration, an awning or the like for a 
company, and fa forth, if he do not reftore them, though demanded by the ow¬ 
ner, the king, reproaching him in opprobrious terms, fhall require him to re¬ 
turn them ; if even then he reftore them not, he fhall be amerced : and the fine 
may be equal to the value of the thing, as before directed. For Catya-* 
Tan a applies the law refpedting bailments to loans for ufe and the like, declar¬ 
ing, that “ thefe rules are propounded for all depofits (tipamd’hi).” But the 
additional text iatimates a diftin&ion, which will be mentioned by and by 
(U). 

It rnufl be confidered, that if a creditor, having artfully obtained from his 
debtor an awning or the like, refufe to reftore it, employing legal deceit, as 
authorized by VrIhaspati, for recovery of the debt, he is not to be re¬ 
proached ; but fhall be made to give credit for it in payment of the debt: and 
that fuppofes the period, for which the loan was made, to have expired j and 
the debtor to have negledted, or to be unable to pay the debt. But if the pe^ 
riod have not expired, he cannot employ artifice. And further the fame rule 
is applicable to depofits and the like, according to eircumftances. 

A distinction is mentioned in the cafe of loans for ufe. 

XLIII. 

Catya yana When it is borrowed for a particular pur- 
pofe or a fpecified time, if it be demanded when the pur- 
pofe is only half accomplifhed, it fhall not be recovered.; 
nor fhall the borrower be compelled te reftore it. 

If a man have borrowed an awning for the company entertained at the 
nuptials of his fon, the owner cannot take it back, on the day of the nuptials, 
after one watch of the day is palled; for the purpofe is only accomplifhed in. 
part. But it may be taken if the purpofe have been fulfilled: it certainly 

cannot 
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tot be exa&ed, if any part of the purpofe be yet unaccomplished. So, if 
ornaments or the iike be borrowed to be worn a month, the ornaments can¬ 
not be taken back before the end of the month: and the wearer of the things 
borrowed ihall neither be amerced, nor reproached. 


A further, diftin&ion is mentioned. 


XLIV. 

C a tYa yana : — But, where the owner’s purpofe would be 
difappointed from the want of that thing, the borrower 
may be compelled to reftore it, before the time ftipulated, 
even though his purpofe be only accompli Ihed in part. 

*• Where the owner’s purpofe would be difappointed ” ( vipalti ); where 
his bufinefs would go to ruin, according to the literal fenfe of the vei;b pad 
move. Confequently, if the owner’s bufinefs would be expofed to dilap- 
pointment for want of that thing, it may be taken back by him before 
the period expire, even though the borrower’s purpofe be only halt 
fulfilled; meaning generally though it be not fully accomplilhed. If the 
borrower refufe to reftore it immediately, he may be fined or reproached, 
according to circumftances. 

It mull be uuderftood, that all thefe rules provide againft fraud. There¬ 
fore, when a thing, borrowed to be ufed a month, is fent to another ^pro¬ 
vince, and the owner happens to need the thing, but it cannot be brought 
back, the borrower fhall not be fined or reproached, though the owner’s 
purpofe be difappointed: but the borrower rauft mention at the time of 
borrowing the thing, that he intends to fend it to another province. This 
muft be confidered as deducible from plain reafoning. 

What is to be done in a fuit, wherein a depofit is alleged by one par¬ 
ty and denied by the other ? There muft be a trial by oideal (XVj. 

“ A deposit is declared to be oi two forts. ’ A. depofit authenticated by 
a writing is not diftinguifhed by any fage. This meaning is there denoted: 

without 
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a puirpofe of his own, a depofttary docs not execute a writing; 
depofitor caufes the bailment to be attefted. Why is itfaid, under the title of 
Joans, that a written acknowledgement of a pledge (hall be given by the credi¬ 
tor to the debtor ? The anfwer is, as a loan is made from a defire of gain, fo a 
writing is executed by the creditor from a wifh to confer a favour while he takes 
a pledge, by furnifhing grounds for confidence, that the thing fhall be receiv* 
ed back. But fome admit a depofit authenticated by a written contract. 

“ It muff be reftored in the condition and manner in which it was bail¬ 
ed (v. XV) : the depofit, whether fealed or open, attefted or unattefted, 
mufl be received back in the fame manner in which it was bailed. If alter¬ 
ed, or denied, there mufl be a trial by ordeal: without it the depofit is 
not eftabliflied, on the firnple aflertion of the plaintiff. 

Two modes of proof are declared for the two forts of depofit, attefted and 

privately bailed. 

XLV. 

Vr ihaspati : —-Him, who is convi£led by the evidence of 
witneffes, or by ordeal, of fecreting a depofit received, 
let the king compel to reftore the depofit* and to pay a 
fine equal to its value. 

If an attefted depofit he denied by the depofitary, let the king, afeertaining 
it by the evidence of competent witneffes, compel him to reftore it j and, 
afeertaining by ordeal a thing privately bailed, let him compel the depofitary 
to reftore it. On the authority of the text of Ya^nyawalcya (** on failure 
of each of thefe, ordeal is ordained in each cafe") proof by ordeal is admit¬ 
ted by the author oF the Mitaijhar,a t on failure of evidence. 

XLVI. 

Menu,: — The king muft decide the queftions after friendly 
admonition, without having recourfe to artifice; for, the 
honeft difpofition of the man being proved, the judge mufl: 
proceed with mildnefs. 

L Omitting 
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Omitti ng reproaches and artifice or the like, fuch as bailing other cf- 
fefts to him, let the king decide the queftion after friendly admonition, 
and not haftily dire<ft a trial by ordeal; or confidering the character of the 
man, and knowing his honeft difpofition, let the judge proceed with mild- 
nefs. The text, thus expounded by Cull'u cabh atta, forbids hafty re- 
courfe to ordeal. Therefore recourfe mull be had to fenfible proofs. 


XLVII. 

Menu : — He, who reftores not to the depositor, on his re- 
queft, what has been depofited, may firft be tried by the 
judge in the following manner , the depofitor himfelf being 
abfent. 


2. On failure of witneffes, let the judge actually depofit 
gold, or precious things, with the defendant by the artful 
contrivance of fpies, who have paffed the age of child¬ 
hood, and whole perfons are engaging. 


3„ Should the defendant reftore that depofit in the man¬ 
ner and fhape, in which it was bailed by the fpies , there is 
nothing in his hands, for which others can juftly accufe 
him; 

4. But if he reftore not the gold, or precious things, as he 
ought, to thofe emifiaries, let him be apprehended and 
compelled to pay the value of both depofits : this is a fet¬ 
tled rule. 


If the depofitary do not reftore the thing, though required by the depo¬ 
fitor, let him be fued before the king. Let the judge immediately 
demand it of the depofitary with mild expoftulation, without threats. 
If the depofitary, apprehending the difgrace of a fine, or of corporal pu- 
nilhment, which it is the king’s duty to infiidl, and refledting that he can¬ 
not conceal the fact, acknowledge the depofit, he fhall be compelled to 
ieftore it: and in this cafe, there is no ordinance exempting him from 

a 
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(it, let it be tried by oral 
evidence ; this appears from the mention of failure of witneffes,*' 
If there be no witnefles, (the depofit having been privately made, at 
the witnefles being dead,) the legiflator direds, “let the judge a&ually 
depofit gold, or precious things , with the defendant by the artful contri¬ 
vance of fpies apt in detc&ing lecret pradices, who are neither very old 
nor very young, and whofe perfons are engagingmeaning generally fpies 
qualified for the employment. By artful contrivance or ftratagem, adually 
depofiting gold belonging to himfelf, let him try the matter; the text 
fhould be fo fupplied. The legiflator fubjoins the tell: lhauld the de¬ 
fendant’s veracity be unimpeached in every refped, the depofit being kept 
and rejiorei as it was bailed, he mull be acquitted of the offence for which 
he is accufed by the claimant: becaufe, were he dilhoneft, he would fecrete 
the thing bailed by difguifed cmilTaries. Let the judge alfo try the honef- 
ty bf the fuppofed depofitor; and if both appear honeft, let him have re- 
Cburfe to fome other mode, ordeal or the like; fuch is the induction of 
common fenfe. “ But if he reftore not the gold,” let him be compelled 
by harfti reproof, to makegood both forts of depofit, fealed and open j* 
and the, reproaches and punifhment {hall be proportioned to the trouble he 
has occafioned. The Retndcara and the reft concur in this interpretation. 

Here a doubt may occur, fhould the fuppofed depofitary, or depofitor, 
be acquainted with the rules of judicial procedure. If the man do not a£>. dif- 
honeftly in regard to the thing bailed by emdiaries, though he be dilhoneft 
in regard to the depofit claimed, his praflices cannot eafily be detected. 
For this purpofe much labour muft be employed. Let the judge, night and 
day, place fpies in difguife, on all fides of him, and near the walls of his 
houfe, that it may be known, by means of fuch emiflaries, what conver- 
fation he holds with his intimate friends, at various times; and what 
his occupations are ; the mode mentioned by the fage is merely an exam- 
plecf 

Chan- 

* ^ 1C tranflation of the text, as given in the Infiitutes of Hindu law. Chapter VIII, v. 184, has been 
followed in preference to this interpretation. 

+ The compiler takes occafion to relate a popular talc. A foldier, intending to travel to s foreign 
country, and wifliing to place in other hand* hit property confiding of gold and filver, put it into a jar of 
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oe* But if he do not acknowledge the depo 
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fore the fame company*’ is mentioned to denote witnefifes, but is merely 
an example: confequently the rule is the fame, if the afcertainment be 
made by other popular proof, or by ordeal. He {hall pay a fine equal to 
that part for which a falfehood was aflerted; not, equal to the whole of the 
effects claimed, nor to the value of the thing aElually depofited: for the of¬ 
fence is lefs. 


XLIX. 

Menu :■—Such is the mode of afcertaining the right in all 
thefe cafes of a depofit: in the cafe of a depofit fealed up, 
the bailee fhall incur no cenfure on the redelivery., unlefs 
he have altered the feal, or taken out fomething. 

He ffiall incur no cenfure if he have taken out nothing from a fealed de¬ 
pofit ) but he fhall incur cenfure, if he have taken out any thing: and, if 
he take out any thing from an open depofit, he {hall incur no cenfure, if 
he afterwards reftore it. 

The Retndcara, 

We fay, fuch is the mode of afcertaining the right and recovering the de¬ 
pofit, (namely the mode abovementioned XLVII 2) in all thefe cafes of 
depofit (meaning generally all depofits, loans for ufe and the like); con- 
frequently, in the cafe of any depofit, or loan for ufe, if the depofitary ac« 
kowledge the receipt of filver, and the depofitor allege a bailment of gold j 
or if the conteft regard the quantity j it. {hall be tried by the evidence of 
witnefTes, by artifice, or the like, as directed by the former text (XLVII 2 ). 
But, in the cafe of a depofit fealed up, if it be proved, that the depofitary 
did not break the feal, and, after taking out fomething, feal it up again, he 
fhall incur no cenfure or difgrace. Herein Ctrt.Lt/c abhatta concurs. * 

L. 

* Thk compiler takes occafion to infert in his text another popular tale. A rich man placed in the houfe 
of a friend two jar** filled with effe&s, having clofed the mouth of each jar with lac, on which his own 
feal was imprefied. Sonic time after his death, his fon, infpefling his father's notes of his income and 
expenditure and of the difpofai of his property, and finding a note of thofc two jars, claimed them: ^nd 
the depofitary accordingly re ft or ed them. The owner’s fon, opening both vefifels, found gold coins in one, 
and pieces of iron in the other. Upon this he addreffed the depofitary ; u were pieces of iron, intruded 
to thee by my father ? Reftore to me the gold coins. '* The other replied : “ both jars remain as they 

M wore 
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h ande swar a expounds “ artful contrivance,” ftratagem. He, who 
interrogates (prtcb % hati) y is tire interrogator {praf J. He, who pronounces 
(vivaffi), is the pronouncer (vivacj : fir ft the judge (prdclvivdc) is interro¬ 
gator, next pronouncer of judgment; an apportion in the form called 
carmad'bdrayay as in the example, * bathed and anointed.’ Having firft in¬ 
quired all circumliances from the plaintiff, the judge ffrdttviidcj hiinfelf 
pronounces what is proper : 


he is an officer of the king. 

O 


If it be alleged by the depoiitor, that a hundred fuvernds were bailed , 
and it be proved by witnefles, or by any other popular proof, or by ordeal, 
that fifty fuvernas were bailed, the following text {hows what is to be done 
by the king in that cafe. 


XLVIII. 

Menu : — Regularly , a depofit fhould be produced, the fame 
in kind and quantity as it was bailed, by the fame and to 
the fame perfon, by whom and from whom it was re¬ 
ceived, and before the fame company, who were witnejjes 
to the depofit: he, who miftates a depofit, ought to be • 
fined. 


The depofkor, who claims more, and the depofitary, who acknow¬ 
ledges lefs than was depofited, ought to be fined. Such is the meaning ac¬ 
cording to the Retndcara; and in this CuLLtfc abhatta concurs. “ Be- 

oil, which he deliveredjnto the hands of an oilman, faying ; 1e keep this jar of oil for me / 9 The oil¬ 
man, fufpefting from its great weight, that the reflel contained fame metallick fuhftance, took out the gold 
and fileer, and filled up the vefTel with oil. The foldier, returning, received back the jar of oil, and miffing 
the gold and ftlver, demanded his property from the oilman. He replied ; u this is the very, jar of oil which 
was intruded to me ; take it away : I know not what it contained/' The fuit was carried before the 
king, who, after much inveftigation, told the oilman; u I will give an anfvvcr, after making trial of your 
honeity ; let this wooden cheft remain in your houfe one night; on your bringing it back in the morning, 
the queftion (hall be decided " Placing in it a fenfible and learned man furmfhed with paper, pen and ink, 
he delivered io the oilman an old wooden cheft, In the lid of which many holes were bored. The oil¬ 
man, having received it, at night in coaverfation with his wife, faid; (C this king tries my honefty by 
depofuing a thing of his own with me; am I fuch a thief, that, embezzling the king's depofit, I fhould 
incur punifhment ? Obtaining the king’s confidence by reftoring the cheft with its contents in the morn¬ 
ing, and cheating the fddier, I fhall live in affluence upon the valuable property gained from him/' 
The concealed fpy wrote down the whole of this and the reft of their convention. In the morning, the 
oilman being brought before him together with the cheft, the king, informed of the whole circumftance 
by the notes taken down by the man who was concealed in the cheft, iafHcied due punifhment on the 
oilman, and compelled him to reftore the effefts to the fojdier. 


fore 



Menu:—Thus let the king decide caufes concerning a de- 
pofit, or a friendly loan for ufe, without {flowing rigour 
to the depofitary. : 

In the mode before direfled, without (bowing rigour to the (uppofecl 4e~ 
pofitary. So the Rctndcara 0 The glofs of Culli/c abhatta is fimilar. 

By this it is expreffed, that, in afcertaining the right in the cafe of a de- 
po'fit, rigour, and deceit and other expedients propounded by Vr ihaspati, 
fhall not be employed againft the fuppofed depofitary. as in afcertaining the 
right and fo forth in cafes of debt. If it cannot be afeertained by popular 
proof, fuch as the evidence of witneffes and the like, it fhall be tried by or¬ 
deal (XIII). Proof by ordeal is dire&ed for both parties, the fuppofed de~ 
politer and the fuppofed depofitary : fo the text is explained in the Retnd- 
car a. Confequently, in a fuit, wherein one party alleges a depoiit, which 
the other denies, ordeal is ordained to determine the right: to anfwer the 
queftion, whether the fuppofed depofitor or depofitary (hall fubmit to or¬ 
deal, the text direfls both parties, that is, either party. In this cafe the 
rule is, that ordeal fhall be performed by whichfoever party appears to fur- 
pafs the other in honefly; it is not pofitively required, that ordeal be per¬ 
formed by the party acculed. In cafes of bailment for delivery, loans for 
ufe, and the like, the trial by ordeal on failure of evidence, the decifion, 
and the amercement, fhall in general be the fame as in the cafe of any other 
depofit (XI) : but a diftinft fine is mentioned in the cafe of a loan for ufe. 



MaUya purdna: —He, who, having received a loan for ufe. 


does not reftore it as he ought, fhall be compelled to ref- 

y.-ere marked with thy father’s Teal ; 1 know nothing of their contents.” The difputc being referred to 
arbitrators, thefe hefitated oi> feing the he, on which was the impreffion of his father’s feal, broken into 
pieces ; and the depofitor’s fon obfervei : “ this feal was made by fome artift, not by my fa- 
ther.” Afiet reileflio.i, the arbitrators weighed the pieces of iron and the gold coins, and finding the 
weight of both equal, and feeing in the o wner’s notes of the difpofal of his effefts, that two jars were 
mentioned as placed in the depofitary’s houfe, they determined, that the pieces of iron were probably 
placed to verify the weight of the gold : and thus the parties were reconiiled. Therefore, adds the 
compiler, in the cafe of & fealed depofit, the feal Ihould be broken before witnelfes, or the thing ftould be 
opened on r< delivery without breaking the feal into pieces. 


tore 





tore it by harfh reproof, or fhall be lined in the firft 
amercement. 

It is here denoted, according to Chande'swara, that, if a loan for ufe 
be not reftored, the fine fhall not be equal to the value of the thing, but 
equal, to the firft amercement; for, no where otherwife explaining the text 
of Ca / tya / yana (XLII), he cites this text, which diredls the firft 
amercement, immediately after the text of Ca'tya'yana. 

The reconciling of thefe texts, by difcriminating the degrees of virtue 
in the depofitary, is proper, as well as the texts of feveral fages, which di- 
redt s that a man, who embezzles a depofit, fhall be punifhed like a thief, 
or pay a fine equal to the value of the thing, and the like. As the law of 
dcpofits in general is fitly extended to loans for ufe, and the firft; amerce¬ 
ment is, in fome cafes, the punilhment of a thief, we hold, that this text 
refers to thofe cafes. The firft amercement is propounded by Menu ; 
“ now two hundred and fifty panas are declared to be the firft or lowejt 
amercementand it has been often explained. 

As a depofit, whether fealed or open, may not be redelivered to ions or 
the reft, fo a loan for ufe may not be redelivered to them, while font 
the owner lives : why fliould it be otherwife ? But with the owner’s con¬ 
fent it may be delivered to fons and the reft, and even to a ftranger. 

Lll. 

Vrihaspati :—He offends not, if he deliver a thing borrowed 
for ufe, to another perfon, with the confent of the owner. 

Supplied from the glofs of the Retndcara: and common fenfe extends 
this very rule to open depofits and the reft. But the owner’s confent 
fhould be atteiled; otherwife, a fubfequent conteft would not be obviated. 

If the thing, borrow ed for ufe, be loft by accident after the expiration of 
the period for which it was borrowed, an equivalent muft be given: for 
the cafe is fimilar to that of a bailment with an artift. 

LIII. 
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Ca'tya'yana:—If the artift keep the thing bailed, after the 
time agreed on for working it into ornaments and the like , 
he fhall be forced to pay its value, even though it be de¬ 
ftroyed by the a& of God. 


St* What is deftroyed by his own a& is loft to the hired 
artift, and Jhall be made good even earlier than the time jli- 
pulated; but if he have tendered it, it is loft to the owner 
who did not accept it. 


“ T he time agreed on the number of days appointed as the period 
for ‘working the thing hailed into ornaments or the like. The thing bailed ft* 
the bailment with an artift. After the time for which it was received $ 
that is, received on a promiFe to deliver ornaments at the expiration of ten 
days, or other ftmilar fromife. If die artift keep the thing after that time, 
beyond the ftipulated period, he fhall be forced to make it good, even 
though it be deftroyed by the ad of Go d or of the king. Such is the mean, 
ing of the fir ft text. What is deftroyed by an act contrary to the owner’s 
requisition, fhall be made good to the owner by the hired artift, even ear¬ 
lier than the ftipulated time; but, if he tender the thing finifhecl in the 
mode dire&ed, and the owner do not accept it, and it be afterwards de¬ 
ftroyed by the ad of God, it fhall not be made good to the owner by the 
hired artift. 

The Rein dear a. 


The meaning of this glofs is, that, where ornaments or the like are in- 
trufted to an artift, for repair; in that cafe, if the artift, from his 
own conceit, without the aftent of the owner, attempt to remake the 
unbroken parts; and the ornaments, happening to be old, are deftroyed; 
the artift fhall pay the value, or deliver an equivalent to the owner, even 
earlier than the time agreed on for repairing the ornaments. 

Others, interpreting “ hired” to mean in this place artift, and read¬ 
ing “ in the cafe of a thing deftroyed by his ad,” explain ** ad,” work 

different 
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from that direded by the owner ; and fupply the words “ bailed 
to an artift and the interpretation is thisj “ in the cafe of a thing 
bailed to an artift, and injured by his adting inconfiftently with the owner’s 
diredlions, the artift (hall be forced to pay its value f for this is inferred from 
what preceded. Confequently, if a part, however fmall, of the thing in 
queflion be broken by working on the part directed by the owner, it muft 
be reftored to its former condition ; that is, the lofs falls on the artift. 




The laft hemiftich of the ftecond verfe conveys this fenfe; if the artift, 
having finifhed the work on thole parts, for which the thing was intrufted 
to him, tender it to the owner, and he do not receive it, faying, ,5 let it 
remain for the prefent,” or defiring the work to be done in another manner, 
it is the owner’s lofs 3 that is, it fhall not be made good by the artift. But: 
if the artift, agreeing to do the work in another manner, fixed a time, then* 
fhould that agreement be infringed, the fault is his. 

Should it be contefted by the owner, that he had diredled different workj 
and by the artift, that the very work diredled was performed; in this cafe, 
the artift, even though he had tendered the thing, lhall be compelled to 
pay its value, if it be proved that different work had been diredled ,* but not 
otherwife. And in every cafe he fhall be forced to pay its value, if he had 
not tendered if, 

Here learn incidentally what is to be done by the owner. Iri a cafe, 
■where the form of the work is difputed, let him firft receive his own chattel, 
and afterwards conteft the matter, at the time of paying the artift’s wages. 
If the artift will not deliver the thing without receiving his wages, it is no 
tender ; in this cafe, witneffes fhould be taken. When the caufe is tried 
at a fubfequent time, the right of one party being afeertained by evidence or 
by ordeal, whoever is' caft in the fuir, the lofs fhall be his, even though the 
thing have been loft by accident. If the wages have been already paid, or 
it be fufpedted, that the thing has been changed, let the owner inftantly 
apply to the king or his officer, or fake witneffes as abovementioned^ 

This and other points fhould be underftood in the cafe of a thing feized 
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hy the king or the like, as well as in the cafe of a thing loft by the a& of 
God : and the fame alfo, according to circnmftances, if gold, filver, or the 
like, be balled for working into new ornaments. 

UV. 

Vk ihaspat! : —-If the lofs be occaf oned by the defers of the 
thing bailed, the artift fhail not be compelled to make it 
good; but if the lofs happen by the artift’s fault, he lhall 
be compelled to make good what was intruded to him 
for repair, or for work . 

In the cafe of a lofs caufcd by the defedls of the thing bailed, (if it be 
Km fit to bear the heat of the fire or operation of cutting and hammering, in 
confequence of its being very old,) there is no fault in the artift: for exam¬ 
ple ; where a gun is to be repaired, of which the wood or the iron is found 
too weak, in confequence of its being very old. Otherwife, it is the artift’s 
fault, if it be deftroyed by a pin driven through it, or the like : for exam¬ 
ple, if the gun be broken, where the wood and iron are joined, by a Broke 
of a hammer in a wrong place : and fo in other cafes, 

L¥. 

VrThaspati : — If the property of another, bailed bf the 
mode called nyaja and the reft, be confumed, or neglected 
and loft even without defign, the bailee hirnfelf is the man, 
who muft make them good* 

bv’OT his fon, wife, or other heir. But if loft by the fault of die heir, 
he lhall be compelled to make it good; fo the text is explained in the 
Retnacara. 

Since a depofil, confumed by the depofitary, is equal to a debt, it ought? 
to be recovered from the fon or other heir : but this diftindion is not men¬ 
tioned by any (age } and it has only been fo fettled: by authors. If the db- 
pofit be loft by the depofitary, it lhall not be recovered from his fon or 
other heir; but if loft by his fon or other heir, while the depofitary is 

alive. 
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alive, it fhall be recovered from that heir : or it may be recovered from the 
father, fince the Ton’s lofs may be admitted to be the father’s lofs, in the 
fame manner as the law directs (Ch. IV, v. LVI), that the gain, made by a 
fori before partition, is the father’s. If it be deflroyed by a ftranger, it is 
confidered as the adt of God : and the thing fhall not be recovered from 
the depofitary i but, from that ftranger. This is to be inferred from com¬ 
mon fenfe, and from the text of Ca'tya'yana (XXVII 2). 

Should the depofitary lend to another the thing bailed, what is the rule 
in that cafe ? It is anfwered, if he lend it by confent of the owner, the gain 
and the lofs are the depofitor’s: and this is controverted by none. He ought 
not to lend it, without the owner’s confent: but, if he do lend it inadver¬ 
tently, the gain is the owner’s ; for he only has property in the thing ; and 
the depofitary, like a box or the like, is merelythe holder of it. If the loan 
be loft by the death or infolvency of the debtor, the depofit muft be made 
good by the depofitary j fince it was loft; by the fault committed by him in 
lending it. Neither a gift, a fale, nor other alienation by the depofitary is 
valid, as will be mentioned under their refpedive titles. Thus may the 
law be concsfely ftated. 

According to the opinion of thofe, who admit a thief’s property in the 
thing ftolen, the bailment of cffe£ts ftolen is valid. Let the reader draw his 
own inferences on this and other topicks. 
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CHAPTER II 


ON SALE WITHOUT OWNERSHIP . 

SECTION I. 

ON THE AVOIDANCE OF SALE WITHOUT OWNERSHIP, 


I. 


RIHASPATI :—After bailments, fale without owner- 



t fhip has been propounded by BhrTgu : liften atten¬ 
tively to that law, which l promulge together with the 
particulars regarding the produBion of the feller and the jujli - 
ficalion of the buyer. 

If the depofifary fell the thing bailed ; what fhall be the confequence? 
In anfwer to this queftion, the law on fale without ownership is adduced. 
To this order of promulgation, Bhrigu alfo a dents. “ Together with the 
particulars” relative to the produdion of the feller, the juftification of the 
buyer, and fo forth. Under this title he firft defines fale without owner- 
fliip. 


II. 


Vrihaspati -He, who clandeftinely fells an open depofit* 
a thing bailed for delivery, a fealed depofit, effefts ftolen, 
a pledge, or a thing borrowed for ufe, or bailed to an artift t 
or the like , is considered as felling without ownerfhip. 

* Clandestinely;” in fecret. 


O 
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to the man himfelf, delivered to another with.* 
out transferring the property, is a depofit. When one intruds his own ef- 
feds to another, through the intervention of a third, the chattel fo intruft- 
ed to an intermediate perfon is a depofit for delivery. All this muft be un- 
derdood as already explained. A thing intruded under feal is a fealed de¬ 
pofit : both forts are mentioned, as a pried and a mendicant are dijiinguifhed, 
“ Stolen feized by thieves. “A pledge,*” a thing hypothecated. “A 
thing borrowed for ufe y ornaments or the like afked and obtained for de¬ 
coration and fo forth. This is general, comprehending bailments with 
artifts and fo forth. He, by whom fueh a thing is fold, is a non-owner. 
Such is the meaning of the text. Confequently the fale, effected by him, 
is fale without owherfhip. This mud be underftood as the import of the 
text; otherwife, the eftablilhing of a technical fenfe for the word afwami 
(non-owner) would be foperduous, Since any other than the owner, whe¬ 
ther a depofitary or not a depofitary, whether a fdler or not a feller; has no 
ewnerdvip. But now there is no difficulty in explaining the term “ non- 
owner” as employed-to denote fale without ownership. 

III. 

Na'reda When a thing bailed, or the goods of another 
loft by him and found by a fir anger 9 or effects ftoleii, are 
dandeftmeiy fold, it muft be confidered as a fale without 
fe ownerftiip. f 

T.»e intruding of one’s own effects to another is baihwiit as defined by 
Na’red a. It comprehends loans for ufe and the red, conformably with 
the fenfe of the verb nibcjhep , bail or intrud ; the law of bailments having 
been extended to loans for ufe (Chap. I, v. Ill & XI) ,* for there is no diffi¬ 
culty in extending the laws promulged under the title of fale without owher- 
ftiip to thefe truds, by the comprehenfive fenfe of the pronoun “it.” 
“ Lod |” miffed by the owner. The text mud be fo fupplied. Some per¬ 
fon, travelling' on a road, drops a thing, which is not recovered though di¬ 
ligently fought; in fuch cafes, the thing is lod, but not abandoned by the 
owner: confequently it is not a waif. When that thing is found and fold 
by any perfon, it is fale without ownerlhip : and fo, when a thing is fold, 

which 




chattel belonging 


had been ftolen, or taken by fraud or force, in the day or night, 
ftjm the owHer’s hoiffe, without his confent. 

The relative (III) belongs to the a&ion : confequently that fale, which is 
made by a non-owner, is a fale without ownerfhip; the term “file ” being 
taken in the neuter fenfe, Or the relative belongs in conftru&ion to the goods 
of another which are fold: confequently that chattel, appertaining to another, 
which is thus fold, is a fale, or thing fold, without ownership; the word 
lt file ” being taken in the paffive fenfe: and many fo explain the text. 

IV. 

Vyasa:—When the goods of another are fold in the own-* 
er’s abfence whether they had been borrowed for nfe, bailed 
for delivery, depofited under feal, or ftolen, it is a fale 
without ownership. * 

In this text the pronoun (lands in the mafculine gender, becarfe fale is 
mafeuline ; as in a former text concerning fecret bailments (Ch. I, v. VI) 
where neither the thing nor the a£t of depofiting it, which might be intend¬ 
ed by the pronoun, is mafeuline, but the word bailment (nycifi) only A 
-Mtfiulwe. Any property of another, which is fold in the ab fence of the 
tmmer, whether it had been borrowed for life, bailed for delivery, or fecret- 
ly depofited ; or the property of another feized or (lolen, which is thus fold, 
is a fale, or thing fold without ownership: but according to a former opini¬ 
on, the fale of the chattel, which is thus fold, though it belong to anbtW, 
is (ale without ownerihip. The difference in the conftrudtion of the text 
arifes on the word “ it ” referred to the fale, or to the thing fold. Or even 
on this opinion, the feeming difficulty may be reconciled as before. 
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“ Clandestinely,” in the preceding texts (II and III), denotes the 
want of the owner’s affent, Confequently, if the owner aflent, a fale made 
even by one, who is not owner, is valid : and fueh is the current practice. 

V. 

Menu :— Him, who fells the property of another man, 'with¬ 
out: 


out the affent of the owner, the judge (hall not admit as a 
competent witnefs, butfhall treat as a thief, who pretends 
that he lias committed no theft. 

1 heating him, who fells the property of another man, unauthorized 
by the owner, as one who is in fa<3 a thief, but pretends he has commit¬ 
ted no theft, the judge fhall not admit him as a competent witnefs ; that is, 
he ihall never admit his evidence. 

CuLLt/cABHATTA. 

But his punifhmcnt will be mentioned in another text. 

The term of “ fale without ownerfhip” muff be taken in its derivative 
fenfe, a fale made by one, who is not owner; for Menu, the higheft au¬ 
thority of memorial law, does not fpecify depofits and the like, in ordain¬ 
ing, that he, who fells another’s property, (hall not be admitted as a com¬ 
petent witnefs; and it is irregular to eftablifih another acceptation, when 
the derivative fenfe is appofite: and further, in the text of VjrTkaspati 
( 11) and the reft, depofits and the like are only mentioned illuftratively : 
thus, fhould anv powerful perfon fell a tree or the like, which belongs 
to feme weaker man, pretending that it is his; on its afterwards ap¬ 
pearing from a judicial procedure, that he was not the owner, it is hddz. 
fale without ownerfhip. 

If any one of the parceners fell property which was inherited by five bro¬ 
thers on the death of their father, is it not a fale without ownerfhip? and 
is not this lnconfiRent with the opinion delivered by authors in explaining 
the following text; namely, that the gift, or fale , ought not to be made; 
but if made, is valid ? 

VI. 

Vya'sa : A SINGLE parcener ought not, without the com 
fent of his coparceners, to fell or give away immovable 

property of any fort which the family hold in coparce¬ 
nary. 
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not be argued, that, each of the 

minion over that property, a fale by a (ingle parcener is not a fale 
without ownerfhip. The feparate dominion of the. five brothers over the 
fame property is not admiffible, according to the opinion of Ji'mu'ta.™ 
va'hana. Nor fhoukl it be argued, that, according to his opinion, the 
dominion of each is eftabliflied over the property, which each enjoys, 
or which each will receive when a partition is made: and thus the pro¬ 
perty fold by the parcener was actually his ; and confequently there is 
no difficulty. Were it fo, another parcener could not fhare the price of 
that property. It is not proper to affirm, as confident with the opinion 
of Ji'mu'ta-va'hana, that other parceners have no fhare In the price of 
undivided property fold by a brother, with whom partition has not been 
made j but, according to the opinion of lawyers, who contend for the 
common title of all the brethren in the whole of the wealth, furely they 
are all entitled to a fhare. 

To the queflion thus propoied it is anfwered, the term joint wealth, 
according to the opinion of Ji'mu't a-va hana, fhould be ufed for what 
is brought into one common tenure ; when, fuch property is fold by anyone 
of the parceners, the price of it is joint property j and in that caie, what is 
enjoyed by each, becomes the property of each. Thus is the law demon- 
flrated. And in this cafe, there is no punifhment; nor is there a fale with¬ 
out ownerfhip afcertained by proof, that another's property has been fold s 
fince it is not certain, whether the feller is, or is not, the owner: the fale 
is therefore valid. 

It fhould not be objeded, that a moral offence is committed, fince, there 
is in fadt a waht of ownerfhip. That is admiffible ; a moral offence .is even 
denoted by the expreffion, “ ought not to be made;" and the fale of joint 
property is forbidden, merely in the apprehenfion of a moral offence. In 
fad the price of property, fold by any one of the parceners, is enjoyed in 
common by all. To whom that property, which is fold, did belong, 
cannot well be determined, according to the opinion of" Ji*m« ta-ua ha * 
na : the dominion of all the parceners over it mult be afierted, like their 
property in a fingle horfe or the like. 
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^5l-^isThe opinion of Va'chespati beattacharya may be admitted up¬ 


on the reafon of the law : if the whole of the joint property be fold by one 
of the parceners, the (ale is not valid, lb far as regards the fhares of the 
other parcener? ; but is valid fo far as regards the feller’s own jfhare : and 
if it be fold with the confent of the coparceners, the fale of the whole is 
valid. This will be made evident under the title of fubtradlion of what 
has been given. 


Should a creditor, fellinga pledge, apply the produce to the payment 
of his own debts, what is the law in that cafe ; for he has no property in 
the pledge ? It is not unfaerfally Jo. But if he fell it before the period or¬ 
dained under the title of loans and payment, the fale is not valid. 

VII. 

Menu : —*Nor, after a great length of time, can he give or 
fell fuch a pledge.* 

But he becomes the owner of the pledge at the appointed time. 


VIII. 

Vrihaspati: —After the time for payment has part, and 
when intereft ceafes, the creditor fhall be owner of the 
pledged 

And again. 


IX. 

Vr jhaspati : — When the debt is doubled by the intereft, 
and the debtor is either dead or has abfeonded, the cre¬ 
ditor may take his pledge, and fell it before witneffes.^ 


If the creditor become owner of the pledge, how can the expreffion of 

-- - — -———— --—■—■—•—-— 

* Book I, v. CXVII, The text would admit of a different interpretation, which feems to be her* 
intended. 

t Book I, v. CXXI r. 
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¥h asp ati be pertinent (having received the amount of his debt, he mul 
relinquifh the balance *) ? For this directs, that the remainder (hall be relm- 
quiihed ; now there is no relinquilhment of any part of the price, when & 
man fells his own property. It mull be underllood, that the text above 
cited (VIII) denotes property in a certain part proportioned to the amount 
of the debt. Or the creditor becomes owner of the whole pledge, if the 
agreement were in this form, “ Ihould I not redeem the pledge, when the 
debt is doubled, it fhall become thy propertyor thus, “‘Ihould I not 
redeem it in five years, it lhall become thy foie property.” But if the 
agreement run not in fuch form, the property extends only to a part of the 
pledge proportionate to the debt. The text bears both fenfes. 


- When a piece of land meafuring a thoufand cubits, or when twenty 
trees, have been pledged without an agreement in fuch form, if the debt can 
be liquidated by the fale of.half the pledge, fhall the whole be fold or not? 
It is anfwered, the whole firould not be fold; for the fale is only diredied 
for the payment of the debt. It Ihould not be objected, that, were it fo, 
the text, directing the relinquifhment of the remainder, would be unmean¬ 
ing. When a fingle copper veffel or the like has been pawned, fince a part of 
it cannot be fold, the fale of the whole is neceflary ; and it is neceffary, 
that a part of the price (namely the furplus) Ihould be relinquiflied. Nor 
Ihould it be argued, that, were it fo, the creditor being owner of a part 
only, the fale of the other part would be a fale without ownerfhip. Like 
the cafe of undivided brethren, a partial ownerfhip, without property in the 
whole, is incongruous. 

What then is this partial ownerfhip ? It Ihould not be called a concur¬ 
rent property contemporary with the property veiled in the debtor or m his 
heir: for in that cafe each would be equally entitled to half the pledge. 
This is concifely anfwered by eflablifhing an ownerfhip, on the authority 
of the law, in a greater or lefs value, according to circumflances. 

When the king caufes the property of any perfon to be fold, what is the 
law in that cafe ? Why does the king caufe it to be fold ? By an act of 

* Book I, v. CXXI 2. 
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^’•rf^ence j or for the payment of a fine, or of a debt ? In the fir ft cafe the 
fale is not valid. 


<§L 


X. 

M emu :—What is given by force, what is by force enjoyed, 
by force caufed to be written, and all other things done 
by force, Menu has pronounced void. 

In the fecond cafe, if he do not caufe the property to be fold, how can 
the amercement or debt be recovered ? It fhould not be objected, that there 
is no occafion for his making the fale himfelf, fince the purpofe may alfo 
be effe&ed by felling the property through the intervention of the owner. It 
is inconiilient with fettled ufage to fuppofe an. offence in felling the pro¬ 
perty in the owner’s prefence, if he refufe to caule it to be fold. x \or 
is it void, as a thing done by force j for what is done by force without 
a fufficient caufe, is alone void; and fines could not otherwife be reco¬ 
vered. 

Some ground the validity of a fale made by the king, on his being lord 
of all, as declared by the text, “ All fubjeds are dependent, the king a - 
lone is independent.” But, were it fo, the king’s intereft and the buyer’s fil¬ 
tered in the thing would be equal; and therefore the fubjed’s right could 
not be vindicated j and further, the fenfe pofitively is, that the fale of the 
owner’s property ought to be made by the king with the owner’s confent. 
But, if that owner do not confent to the fale of his effeds for the payment 
of a juft due, let the king compel him to confent, by blows, or harfh re¬ 
proof, or other modes authorized by the law. Or, Ihould he peril it in his 
refufal, a reasonable punifhment, for the offence of not affenting where af~ 
lent is required, is proper. 

But if the king, being much hurried, fell the effeds without requiring 
the owner’s attendance, and the owner, afterwards attending, contumaci- 
oufly refufe to pay what was due, or to acknowledge the validity of the fate, 
then that contumacious perfon fhall be compelled by harfh reproof, or 
other fuitable mode, to admit the fale. 


But 
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what was due, how can the fale be valid ? 
The king cannot employ violence to render the fale valid ,* for an acknow¬ 
ledgment extorted by force would, in this cafe, be void (VIII): that is, it 
would be void in the cafe of a payment, for wljich no time was ftipulated. 
But, if a period had been ftipulated, and hi’s conduit be contumacious af¬ 
ter the period has expired, what has been already faid concerning the fale 
of a pledge, is equally applicable to this cafe. 

The fale of a pledge may be valid, becaufe it is a thing actually poffel- 
ied ; how can other effects, remaining in the owner’s houfe, be fold by the 
king’s permiffion ? It fhould not be argued, that the fale is valid, becaufe 
it is made by a perfon not deftitute of authority, the king being lord of. all, 
and the text of Menu merely declaring void a contract made by a perfon 
without authority. Colujcabhatta expounds “ a perfon without au¬ 
thority,” a perfon not authorized by the father or by the brethren, 
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XI. 

Menu:—A contract made by a perfon intoxicated or in- 
fane, or grievoully difordered, or wholly dependent, by 
an infant or a decrepit old man, or by a perfon without 
authority, is utterly null. 

The law ordains, that the king fhall not caufe the property of another 
to be fold : but he fhall enforce payment of a debt, or the like : and the 
meaning is, that he fhall induce the debtor to difeharge it. 

How can the property of another, received in pawn, be enjoyed as a 
forfeited pledge, with the king’s confent, under the words of the text cited in 
the preceding book (Book I, v. CXX)? and how can the goods of another be 
fold by the king’s directions, under the authority of another text (Book I, v. 
GXXII) ? For the goods, though actually poflelfed, are the property of 
another. 

If the debtor do not redeem the pledge at the flipulated time, it is not 
required that the creditor fhould keep the pledge; for the law fhows, that 
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debtor’s property in it is forfeited by his negledt. Let the creditor enjoy 
it, or caufe it to be fold, previoufly acquainting the king for the lake 
of refped, or of juftifying the aft. To this conftrudion there is no objec¬ 
tion : and if this expofition be propofed, it is admiflible. 


§L 


If a time were ftipulated, the fale of the effects, with the owner V con- 
fent, is valid in law. Therefore it is confident with the reafon of the law, 
that, after the ftipulated period has expired, fufficient effefts Ihould be 
attached to provide for the payment of what is due from a pci fan who has 
abfcondcd, and that they fhould be fold after a reafonable delay. But there is a 
diftin&ion in refpedl to land. 


Difguijition on property m the foil. 

This earth, created by God, became the wife of Pa it f nu; and after¬ 
wards, by marriage and other wife, became the property of fcveral princes. 


XII. 

Nerafmha pur ana : — Thrice feven times exterminating 
the military tribe, Parasu Rama gave the earth to Casy- 
apa, as a gratuity for the facrifice of a horfe. 

Bv conqueft, the earth became the property of the holy Parasu Ra'maj 
by gift, the property of the fage Casyapa j and, cominitted by him to 
CJhatriyas for the fake of protection, became their protective property fuccef- 
fivfcly held by powerful conquerors, and not by fubjedts cultivating the foil. 


But annual property is acquired by fubjedts on payment of annual re¬ 
venue : and the king cannot lawfully give, fell, or dilpofe of the lane, to 
another for that year. But if the agreement be in this form, “ y ou fhall enjoy 
it for years f for as many years as the property is granted, during fo many 
years the king fhould never give, fell, or difpofe of it to another. Yet if the 
fubjeCt pay not the revenue, the grant, being conditional, is annulled 
by the breach of the condition j and the king may grant it to another. 


But. if m fpecial agreement beinade y and another perfon, defirous oi obtain¬ 
ing 
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the knd, ftipulate a greater revenue, it may be granted to him on his ap* 
plication. Here teafoning muft be adduced. For example, the following* 
it muft of neceflity be affirmed, that the cultivator has notan abfolute proper¬ 
ty in the land ; otherwife, the cultivator would take the fixth part of the pro¬ 
duce of unclaimed land, which has been obtained as fuch by another. 


XIII. 


Ya'jnyawalcya Let the king, receiving unclaimed pro-* 
perty, give half to Brahmanas ; but a learned Brdhmana 
may keep the whole, for he is lord of all. 

2. And the king {hall receive a fixth part of Unclaimed 
property occupied by any other perforin 

If the king himfelf receive unowned property any where fituated, let him 
give half to Brahmanas ; for the word thuya or twice born here ffgnifies the 
Brahmana, as is fhown by the fubfequent expreffion “ he is lord of all f 
fince no twice-born man, except the king and the Brdhmana, is lord of all; 
and Ms nu declares the dominion of the king and the prieft over the human 
fpecies (XXIV). A learned Brdhmana, occupying unowned property, may 
keep the whole. But any other than a Brdhmana or king, occupying unown¬ 
ed property, muft give a fixth part to the king j and may take the remainder 
himfelf. 

Must the king, receiving from a fubjedi the fixth part of unclaimed pro¬ 
perty, give half to the prieft? The anfwer is, unclaimed property denoting a 
thing which has no owner, and, when it is occupied by a private perfon, the 
property by occupancy altering the condition of that thing, the king does not 
in this cafe receive unclaimed property j therefore half need not be given to 
the prieft. 


Since the word king here denotes lord of the foil; and fince the cultivator, 
being owner of that land, is fo far equal to the king j he would be entitled to 
the fixth part of the unowned property occupied by him. The anfwer is, the word 
king may be explained lord of the foil to exclude another king: but a royal 

property 



tsfufrudiuary property, not a royal property : and Sri' Cr is hn a. Terca'lan- 
cara thinks there may be, in the fame land, property of various kinds, vet¬ 
ting in the king, the fubiedf, and fo forth. It fhould not be obje&ed, if that 
be the cafe, why cannot the king give the land to another, in the fameyear for 
which revenue is paid? Becaufe a feller or giver may, by fale or gift, annul 
his own property, and invert another with fimikr property, but cannot create 
property of another natare (for a fale by a fubjeft cannot create property of a- 
nother nature, namely royal property ;) therefore, mfufru&uary property being 
railed by a conditional gift to the fubject, the king cannot again create pro-' 
perty in the fame thing, by a gift to another. 

But whence is it deduced, that fuch property veils in the cultivator ? 
There is no proof of it. His property is not by occupancy j lor, the king 
being a more powerful owner, his occupancy cannot be maintained: it is not 
by fale; for no fale has been made* it is not by .gift from the king on condi¬ 
tion of revenue; for, were it fo, his property would be equal to the king’s. 

If it be faid, the king, fatisfied with the receipt of revenue, does not op- 
pofe a property by occupancy ; the anfwer is. in that cafe the property would 
remain, if the hufbandman, not having furrendered that land, ftay even in a 
diftant country and thus the land could not be taken by another perfon. It is 
not fit, that, property being eftablifhed by occupancy while the king was falls- 
fied, he fhould, afterwards becoming diffatisfied, have power to annul the oc¬ 
cupancy or property ; for occupancy, having created a property, immediately 
ceafes to he a mere occupancy ; and property cannot be annulled without the 
aflent of the owner 

Some hold, that the fubje<3 is invefled with ownership by a gift from the 
king on condition of revenue. If he go ellewhere and revenue be not paid, 
the gift is cancelled by the breach of the condition. It fhould not be obje&ed, 
that his intereft in the land would be equal to the king s; tor the R ing s aflent 
is not given in fuch a form. Thus, the king affenting in theft words, <( let a 
fabordinate ufufru&uary property be held by thee, while my property remains 
in this land, which belongs to me}” fuch property is created, as is defcribed 
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the terms of his affent. Norfhould it be objected, that in this cafe property 


( 6j ) 



is not created, nor is effedt given to an exiflent property, but mere poffeflton as 
of a thing pawned. This would be inconfiftent with the explanation of hulband- 
man, as given by Chandeswara and others ; that is, “ owner of the field.'* 
Nor fhould it be Objedted ; how can there be property in what is already owned, 
fince property refills a concurrent property ? Sri Cr Tshna Tercalan- 
Ca'ra and others hold, that property prevents concurrent property of the 
fame nature only : and, under the text which declares wealth common to the 
liufband and wife, * the wife has property, even while the hufband’s title 
fubfifls. If it be argued, that, in fhort, property generally prevents a 
concurrent property; and the text, which declares wealth common to the 
hulband and wife, merely authorizes her fubftitution for the duties of hofpi- 
tality and the like; and the difficulty being thus removed, there is not, in. 
the cafe luppofed, any property veiled in fubjedts: then the hulbandman 
would only receive half the produce of the foil, lince the king would be en¬ 
titled to enjoy the proportion, to which the owner of the foil is entitled. If 
it be argued, that, obtaining the land by payment of revenue, as a wife is ob¬ 
tained by a nuptial gilt, he, who raifes produce from his own feed, is enti¬ 
tled to that produce: even in that cafe, as a thing hypothecated to one perlon 
cannot be alfo hypothecated to another, fo poffeffion of land, already pollef- 
fed by one perfon, cannot properly be given to another. A fpecifick agree¬ 
ment fhould be made, when the land is delivered, that it ffiall be enjoyed year 
by year, until a greater revenue be offered by another perlon. 

XIV. 

Menu :—Having afeertained the rates of purchafe and fale, 
the length of the way, the expenfes of food and of condi¬ 
ments, the charges of fecuring the goods carried, and the 
neat profits of trade, let the king oblige traders to pay 
taxes on their faleable commodities: 

2. After full confideration, let a king fo levy thofe taxes 
continually in his dominions, that both he and the mer¬ 
chant may receive a juft compenfation for their feveral a.6ls. 


* Book V, v. CCCCXV, 
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fuckiing calf, and the bee, take 
r little and little, thos mail a king 
draw from his dominions an annual revenue. 

4. Of cattle, of gems, of gold and Giver, added each year to 
the capital flock, a fiftieth part may be taken by the king ; of 
grain, an eighth part, a fixth, or a twelfth. 

5, He may alfo take a fixth part of the clear annual in^ 
create of trees, flefh-roeat, honey, clarified butter, perfume^ 
medical fubftances, liquids, flowers, roots, and fruit, 

5 . Of gathered leaves, potherbs, grafs, utenfils made with 
leather or cane, earthen pots, and all things made ofiftone, 

7. A king, even though dying with want , muff, not receive’ 
any tax from a Brahmana, learned in the Vedas , nor fuffer 
fuch a Brahmana , refiding in his territories, to be affii&ed 
with hunger; 

g„ Of that king, in whofe dominion a learned Brahmana is 
affli&ed with hunger, the whole kingdom will in a fhorfc 
time be afflicted with famine. 

0 4 The king, having afcertained his knowledge of fcripture 
and good morals, mud allot him a fuitable maintenance, 
and protect him on all fides, as a father proteeb his own 
fon; 

to. By that religious duty, which fuch a Brahmana performs 
each day, under the full protection of the fovereign, the 
life, wealth, and dominions of his protestor ihall be great¬ 
ly increafed, 

ii. Let the king order a mere trifle to be paid, in the 

name 
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annual tax, by the meaner inhabitants 
realm, who fubfift by petty traffick : 


12. By low handicraftsmen, artificers, and fervile men, 
who iupport themfelves by labour, the king may caufe 
work to be done for a day in each month. 


13, Let him not cut up his own root by taking no revenue) 
nor the root of other men by excefs of covetoufnefs; for, 
by cutting up his own root and theirs , he makes both 
liimfelf and them wretched. 


Let him levy taxes on traders, *wbo fubfift by purehafing commodities 
cheap and vending them at an advanced price. What taxes ? to this the 
legislator replies, having afeertained the rates at which commodities are pur- 
chafed, and at which they are fold j and having afeertained the profit, with the 
charges of travelling, of fubfiftence, of tranfport, and o£- &ijj# guard after im* 
portation; let him levy taxes : that is, let him take the due proportion o£ 
the fum which remains after defraying all charges. Raghokas 0 an a ex¬ 
pounds the terms of the text ('ybgacjh'ma) tranfport of goods to be imported, 
and fafeguard after importation. Let the king fo a 6 l, that he alfo may receive 
benefit out of the profits of trade which remain after defraying charges j and 
that the merchant may receive juft compenfation for his labours. 

XV. 

Para sara '—Let the king gather bio Horn after bloffom, like 
the florift in the garden, and not extirpate the plant, like 
a burner of charcoal. 

As the florid in the garden plucks bloflbms fucceflively put forth, and 
does not eradicate the flowering fhrub % fo (hould the king, drawing re¬ 
venue from his fubje&s, take the fixth part of the a&ual produce: but 
the maker of charcoal, extirpating the tree, burns the whole plant; let 
not the king fo treat his fubjects. 

M A JD'HAVA , 
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XVI, 

Tile Mahdbhdrata Let the king gently draw revenue from 
his dominions, as the leech takes its natural food by little 
and little . 

The fiftieth part, and other proportions of the profit gained by com¬ 
merce, mull be underftood generally of all profit; for no dillindionis men¬ 
tioned. 

XVIi. 

Vrihaspati:—Giving a fixth part to the king, a twenty 
firft part to deities, and a thirtieth part to priefts, a man 
offends not by applying himfelf to agriculture* 

From the concurrence of this text, and no diflindion being mentioned, 
this very rule mull apply to the receipt of a part of the gam in all cafes: and 
MaVhava places the text of Menu under the title of revenue in general. 

“ Or grain, an eighth part, a fixth, or a twelfth 'Ihree rates, prima¬ 
ry and fecondary, for the difference of circumftances. Coniequently, a grea¬ 
ter revenue is permitted in the exigence of difirefs. But never (hall any tax 
be received from a Brdhmana learned in the Vedas (XIV 7). Shah not the 
king prevent his cultivating land ; and thus there will be no revenue to 
receive from him? The text declares it infamous, that fuch a Bruhmanu 
fhould be afflided with hunger (XIV 8). Therefore the king fhould af- 
fign a fuitable maintenance to a learned Bvcihniani, who has not a mainte¬ 
nance already allotted to him. To confirm this, Menu himfelf adds; 
“ the king, having afeertained his knowledge of leripture and good morals, 
muff allot him a fuitable maintenance 1” that is, fuch ^maintenance as may 
exempt him from falling into contempt. Do not the fubjeds pay a fixth 
part as a token of refped becaufe the king proteds them ? And, if the 
Brahmam learned in the Vedas pay not a fixth part, (hall not the king pro- 
ted him? To thofe who entertain this doubt, the fiige replies; “ the king 
tnuft proted him on all fides,” from thieves and others, not in words mere¬ 
ly, but with exertion of mind and body, as a father protects bis foil. 
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abovementioned, founded on the miftaken notion 
a Brahmana does not give a fixth part, is it not anfwered, that he, who 
raifes produce, or buys and fells things, gives a part of them ; and, as 
the Brahmana , learned in the Vedas, acquires merit, of which he gives a part, 
he alfo mull neeellarily be prote&ed by the king? 

XVIII, 

The divine Ca lIdasa : —The wealth of princes, collected 
from the four orders of their fubje£ts, is perilhable; but 
pious men give us a fixth part of the fruits of their piety ; 
fruits, which will never perifh.* 

How does it follow, that Brahtnanas learned in the Vidas give the lixth 
part required by the text of Vr ikaspati ? The text cannot be well ex¬ 
plained by the gift of a part of the fruits of piety; for that is inconliftent 
with the concurrent gift of a part to deities and priefts. Some refer the 
text (XVII) to others than a Brahmana; but that is not the opinion of 
MaVhava ; for immediately after that text, he mentions the mode in which 
agriculture may be praflifed by a Brahmana-, and quotes a text of Menu 
concerning the pradlice of hufbandry by CJhatriyas and others. The diffi¬ 
culty may be thus briefly reconciled; if a Brahmana learned in the Vedas, 
for his own juttification, voluntarily pay revenue, let the king, receiving it, 
appropriate it to the ufe of deities and priefts ,• but, if he pay it not fponta- 
neoufly, the king mull not demand it. 

The fixth part is explained by Ma'dhava, one part in fix. By parity 
of reafoning the rule is the fame in rcfpebl of the thirtieth part. 

XIX. 

Menu ;—A sixth part of the reward for virtuous deeds, per¬ 
formed by the whole people, belongs to the king, who 
prote&s them; but, if he proteft them not, a fixth part 
of their iniquity lights on him. 
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oer this text, which includes all clafles, the king, who protects 
fubjects, receives a fixth part of the reward for virtuous deeds performed by 
them, although they alfo pay revenue. What parity is there iu co-mparifon 
with the Brahmana learned in the Vedas, lince the people at large give past 
both of the wealth and merit acquired by them ? It muft be underftood, 
that the contribution is equal, or even greater, fince a virtuous Brahmana 
learned in the Vedas, acquiring great merit, gives a part of a great reward 
far many virtuous deeds. A Srotriya, or Brahmana learned in the Vidas, is 
thus defcribed; 


XX. 

De'vala A priest, who has ftudied one 'jsac’ha of the Fe- 
da> or on e"sdc'hd with the law of facrifice, or with the 
fix angas or bodies of learning, and who performs the 
fix prefcribed ads, is named Srotriya learned in law* 

The fix angas, or bodies of learning, ar e"sicjhi, calpa , vydcarana, cBhaa- 
dasfyhtijh, and niruBi *. The prefcribed a&s are declared in the following text* 

XXL 

Menu:—Reading the Vedas, and teaching others to read 
them, facrificing, and affifting others to facrifice, gi ving to 
the poor , if them/elves have enough , and accepting gifts from 
the virtuous, if themjelves are poor , are the fix prefcribed acts 
of the firft bom clafs. 

Let it not be fuppofcd, that an ignorant Brahmana is not to be refpec- 
ted; for Menu, premifing, that a king, though in the greateft diftrefs, 
ftrould not provoke Brdhmanas to anger, declares the danger of provoking 
even an ignorant Brahmana. 


XXIL 1 

Menu:— A Brahmana , whether learned or ignorant, is a 

* Sicjba , on pronunciation of vocal founds. Catpa, detail of religious aflts and ceremonies. Fyacaramt 9 
grammar* Cfrbanrfas, profody. aftraaomy* Niru 3 i s on the Unification of difficult words and 

fhrafes* Afiatick Rcfcarches volt L p. 341. 

powerful 
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) 

is a 


powerful divinity, whe 


<SL 


s * Let the king order a mere trifle to be paid ’* (XIV 1 1) by the meaner 
inhabitants of his realm (inferior in rank to the prieft), who fubfift by cul¬ 
tivation and other modes before mentioned, or by handicraft and the like 
not previoufly mentioned. Another contribution from handleraftlmen and 
artificers is mentioned in the fubfequent text (XIV I*)* Thus fome ex¬ 
pound the text (XIV il). But in fad the term, ufed in the text, intends 
petty traffick and the profeflion of a finger and the like. In the fubfequent 
text labourers, fuch as thatchers of houfes and others, and artificers fub- 
fifting by work in cane and wood, are intended: as a diftinfilion might be 
fuppofed between perfons fubfifting by labourer handicraft only, and perfons 
fubfiftingby the fale of the produce of their labour, both are mentioned - but 
in fad the terms are fynonymous in the diftionary of Amera. “ By theie 
and by fervile men, the king may caufe work to be done for a day in 
each month, 1 ' employing handicraftfmen and artificers in thatching houfes, 
and in working on cane and wood, and employing "Sutras on fervile la¬ 
bour. It is neceflary they Ihould contribute revenue: to lighten the labour, 
they may pay to the king an equivalent out of wealth gained elfewhere, and 
the king may hire others for the labour required. Thus, if the attendance 
of a multitude of artificers be inconvenient from the magnitude of the 
kingdom, he may levy taxes equal to the value of labour for twelve days 
in the year. 

The king may levy taxes at fuch rates; and thefe rates are directed by 
the law in times void of diftrefs; therefore he may not exad a greater re¬ 
venue: but' the prohibition againft receiving any tax from a learned 
Brdhmana, even in times of diftrefs (XIV 7), implies, that a greater re¬ 
venue may be received from others in fuch times. Let him not make 
himfelf wretched in the apprehenfion of tranfgrefling the law, nor antici¬ 
pating diftrefs, or providing for his owq gratifications, or defirous of amal- 
fing wealth, make his fubje&s wretched (XIV 13). Let him not cut up his 
own root, that is, his life, by taking no revenue ; nor the root of others by excefs 
of covetoufnefs ; fuch is the conftru&ion. of the text. The king ihould pre- 
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himfeif for the benefit of others; for he himfelf protects others; and, if 
he perifii, others would not be prote&ed. On this exposition, the receipt of 
greater revenue is improper; but in times of diOrels a greater revenue may 
be taken. DiftreSs not being perpetual, if a Sixth part of the crop have 
been Stipulated at the time of granting the land to the cultivator, no diftrefs 
then existing, fhould diSlrei's afterwards arife, it is fit, that a greater reve¬ 
nue Should be exacted, notwithstanding that Stipulation. Such is the in¬ 
duction of common fenfe. 


XXIII. 

Menu : — A military king, who takes even a fourth part of 
the crops of his realm at a time of urgent necefiky, as of 
war or invafion, and protects his people to the utmoft of 
his power, commits no fin. 

From the circumstances of the times, if confidence cannot be placed in 
the fubjeCt, the value of a Sixth part, or other proportion of the crop, an y 
how afcertained, may be taken, whether the aCtual produce be more or lefs 
than was estimated : this method is authorized by fettled ufage, and is in¬ 
dicated by the text , 

Others hold, that the king has no property in the foil, nor power to 
difpofe of the fubjedt’s abode, becaufe all have a right in the foil; Since 
the earth was created for the fupport of living animals, as expreSTed. in the 
Sri Bhagavata: “ The Earth, which God created for the abode of living 
Creatures;” and becaufe Menu has only declared, that the Subjects Shall be 
protected by the king. 


XXIV. 

Menu: — Since the lord of created beings, having formed 
herds and flocks, intruded them to the care of the Vaifya, 
while he intruded the whole human fpecies to the Brdh - 
mana and the royal Cjhatriya. 

Were it fo, would it not be uncertain how many Subjects Shall be pro¬ 
tected 



tedcd by what king ? To this they reply, that each king fhall prot3< 
inhabitants of that country, whereof the inhabitants can be exempted 
the dominion of eyery other perfon. 


But, in fad, without property in the foil, there can,be no certain rule 
for the protedion of the fubjeds. Let it ndt be faid, that the rule above- 
mentioned fuflices } namely, that the fubjeds are to be protected in iuch an 
extent of country as can be withdrawn from the dominion of another,* for, 
ihould the poffibility of excluding another authority be received as naturally 
included in the definition, a powerful king, who from tendernefs omitted 
to feize another realm, would be criminal in not proteding the fubjeds of 
that realm; fince he is able to polfefs himfelf of it. Nor Ihould it be ar¬ 
gued, that the rule direds the protection of fubjeds in that country, from 
which other authority is adually excluded ; for, other authority any how 
fubfifting therein, it might be fuppofed that the king was not bound to pro- 
ted the inhabitants of his own realm, fo long as that authority was not ex¬ 
terminated,* 

If it be alked, what is the rule on your opinion ? And if it be argued, 
that the pofitive neceffity of fuppofing a proprietary right, and the confequent 
obligation on the king to proted the inhabitants of that country, of which 
he is proprietor, ihould not he affirmed, becaufe fuch property is not deduced 
from pofitive precept; we anfwer, the exclufion of every other authority is 
naturally implied; and it is pofitively required, that there be “ a right of pro¬ 
perty co-ordinate with the non-exiftenee of a determination not to exclude 
other authority .’* It Ihould not be argued, that the obligation of proteding 
thefubjed need only be fuppofed, for it is troublefomc to eftablifh another 
proprietary right. A king’s gift of his realm is mentioned in the Purdnas, 
and in other works (“ he gave his ancient dominions to the performer of the 
facrifice: ’) confequently a real ownerffiip is veiled in the king. It ihould 
not be faid, the gift, in the inftance quoted from the Purdnas, means a gift 
of the revenue payable by the fubjeds of his ancient dominions. The gift 
could not take immediate effed; for the kingks property has no foundation 
to reft on, fince the revenue is not yet paid. Nor Ihould it be faid, the pro¬ 
perty will arife at a future time, from the paft exiftence of the ad of affent-' 
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which has only a momentary duration, * * as in the cafe of a corrody, 
where a future property is created. A gift of land by the king is mentioned 
in a text of Ya'jnyawalcy a (Ch. IV, v. XXXIV); and lord of the 
earth {ireM-bati) and fimilar regal titles are often mentioned. 


Is the earth unowned, if the king have no property in it ? If it be alleged, 
that the foil is not unowned, fince the fubjedl has property by occupancy; it 
is a deed, cannot the king occupy land ? The king may alfo have property in 
the land by occupancy. Therefore the right, both of the king and the 
fubjefi, in the foil, is proved upon the concurrent opinions of Ch amds's- 
■WAitA, Sri" Crishna Terca'lakcara, and many other authors. 

Property mult be difcrjminated by occupancy: thus, if another invade 
the land occupied by fuhjecb, the king oppofes him; and land is occupied 
by fubjedts with the king's con lent. Kings were created by Goo to decide 
the various coot efts between fubjedts concerning occupancy and the like, and 
to maintain juft proceedings; therefore the king, as lord of his fubjeCts, 
is called lord of men ( nerabati )< By his own power, the king prevents o- 
thers from feizing the land over which he has dominion; by his own power, 
he legally feizes the land over which others reign j therefore he is not fubor- 
dinate to the fubje£t. 

If a potent fubjsct be able, independent of the king, to refift invaders, 
and even to feizc the lands of others ; Hull his property be deemed indepen¬ 
dent of the king ? No; for that fubjeft ought to be punilhed by the king, if 
hetranfgrefs the law; bu% if the fovereign be not able to infiidt punifhnaent 
on him, even he is king. 


Any king, who pays tribute to a foreign prince, is neverthelefs a king, if 
be do not furrender his regal power. But a perfon, who receives a village 
from the king, undertaking to pay the revenue of it in the expectation of be¬ 
nefit to hinifelf, is an intermediate owner between the king and the fubjeCt. 


This earth therefore is the cow which grants every wifh; fhe affords 

— ---- — - - - - - - *-*•-----“- 

* This alludes to philofophical reafoaing on the relation between caufe and effeft. 


property 



L 'frfoperty of a hundred various kinds (inferiour, if the owner need the aflent of 
another proprietor j fuperiour, if his right precede aflent;) while Hie deludes a 
hundred owners, like a deceiving harlot,'with the illufion of falfe enjoyment: 

FOR, IN TRUTH, THERE IS NO OTHER LORD OF THIS EARTH BUT ON E j 
THE SUPREME GOO. 

The fubjedt’s property in the foil is Weaker thdn the king's, for the fub- 
jedt is weaker than the king; but it is founded on the reafon of the law*, and oti 
fettled ufage: therefore the land of one fubjedt ought not to be fold by the 
king to another. But how can this fale be fale without ownerfhip, frnce the 
king is owner of the land, as well as the fubjeft ? It fhould not be affirmed, 
that the fale, made by one who holds not fuch property as is conveyed by the 
file, is fale without ownerfhip j for this is inconfifterit with the opinion of 
th.ofe, who contend for a property in the fubjefl dependent on a grant from 
the king. Thus, according to that opinion, the fubjedt’s property is founded 
on a grant from the king, as fuperiour lord. But what difference is there, in 
thecffe& of a gift or fale ? According to the opinion, wherein it is contended* 
that the fubj eft’s property depends on the gift of the king, fo long as the 
inferiour property is not granted, the land has only one owner: afterwards* 
a double property arifing, an owner may annul his own property, but not 
the property of another perfon : elfe, why could not the fubjedt annul tire 
king’s property by felling his own land ? Accordingly, the fpecifick affent 
of the owner being the caufe of annulling property of the fame nature, the 
king cannot annul an inferiour property: and this Very maxim may be 
maintained on the opinion even of thofe who contend for a property by oc¬ 
cupancy, on the authority of the text which defcribes the earth as the abode 
of living creatures. According to this opinion, wherein property by occu¬ 
pancy is maintained, if any fubjeft, occupying land, after fome time goto 
a diflant country without furrendering the land, can no other perfon take the 
land j frnce, without his furrendcr of it, his property is not annulled ? The 
meaning of the text, which defcribes the earth as the abode of living crea¬ 
tures, is pofitively this ; the property is his, who tries the land, where he rd~ 
fides, and while he ufes it; and thus, when land belonging to any perfon is 
fold by the king, it is a fale without ownerfhip. 
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XXV. 



Catyayana:—Let the judge declare void a fale without 
ownerfhip, and a gift or pledge unauthorized by the 
owner* 


It rnuft be underftood from the proximity of the terms, that the gift or 
pledge is made by one, who is not owner of the thing. Or the fuffix is 
omitted for the fake of the metre. “ Declare void that is, the buyer hav*. 
ing received back the price, the owner recovers his chattel. 

XXVI. 

KaREDa : —The owner, finding a thiJg which had been 
fold by a ftranger, fliall recover it. 

,e Finding the term is fo explained in the Retnacara. 

The owner fhall recover his own property fold by a ftranger, or one * 
who is not owner of it: blame is imputable to the buyer j it is imputable to 
himbecaufehe bought not publickly, but bought the chattel without acquainting 
the king or his officers (XXXVII). If it had been ftolen by a thief, he rnuft 
reftore the chattel, if the thief be not found ; as will be fubfequently noticed, 

XXVII. 

Menu:— *A gift or fale, thus made by any other than the 
true owner, muft, by a fettled rule, be confidered, in ju- 

. dicial proceedings, as not made. 

Mow is it called a fale, for the word “ fale” implies the ad of annulling 
former property upon the receipt of a confideration ; now the former pro¬ 
perty cannot be annulled by the ad of a ftranger ? The word “ fale” is 
here employed in a fecondary fenfe, denoting the delivery of a thing, with 
the previous receipt of a confideration. 

But fome argue, that fale is the ad of affenting to the annulling of for¬ 
mer property, with the previous receipt of a confideration; and even gift is 

the 
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a confideration: and this, they hold to be the fenfe of the verbs fell and give. 
Thus, by the authority of the law, in the cafe of a perfedl gift or fale, the 


property of the former owner is annulled by his affenting to the annulling of 


it: but, in the prefent cafe, the former property is not annulled, though fuch 
affent be given, but given by a ft ranger; for a flranger’s affent cannot annul 
property: on the contrary, the giver, or feller, fhall be puniflied. The own¬ 
er’s alien t to the annulling of his own property is the caufe of his property 
being annulled; and his affenting to another’s property is the caufe of a- 
nother’s property ; not generally any affent to the annulling of former pro¬ 
perty, and any affent to the railing of a property in another: for the caufe and 
effefl would be interchangeable. Thus, on that opinion, the gift or fale is 
truly the caufe of annulling a former property and inverting another with it: 
becaufe gift is the affenting to vert a property in another, thereby previoufy an¬ 
nulling a former property; and fale is the fame, but with the previous receipt 
of a conlideration. 

This opinion is contradi&ed, becaufe it would be inconfiftent with the 
text; “ a gift or fale, thus made, murt. be conlidered as not made ” (XXVII). 
When a gift or fale fubfifts, though the affent was given by a ftranger, how is 
It confidered as not made? With reference to this queftion, authors write, that 
gift is a relinquifliment producing the effort of verting property in another 
after annulling one’s own property. 

In the gift of another’s goods, there is not fuch a relation between caufe 
and effort, as can produce a real gift: nor does the law exp refs, that fruit is 

obtained by the gift of one’s own property j for “ his own ” is not fpecified 

< 

in the text, “ he, who gives land, obtains land.” It therefore follows, that 
“ not made ” (XXVII) may be explained, fimilar to a gift or fale not made, 
in as much as it produces no fruit. Another expofition will be mentioned 
in the fifth book on inheritance. The eonjunrtive particle, in the text of 
Ca'tya'yana (XXV), is employed to comprehend things not mentioned, 
namely barter and the reft. Consequently the fenfe in effedt is, ‘ by the affent 
oi one, who is not owner, another has neither right of property nor of 
poffefiion.’ 


U 


What 
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r H AT is the rule, if the land of a fubjefit be fold by the king ? Why does 
the king fell it ? Does he fell it by an aft of violence, or to recover an a- 
mercement or the like? In the firft cafe, it is null (X) : and, according to 
the opinion of thofe who hold, that the king, and not the fubjed, has pro¬ 
perty in the foil, there is no fale in the cafe fuppofedj for there is no former 
owner but the king; and the king, felling the land, does not relinquifh 
his own right: therefore, to give poffeffion to another occupant, ana to re¬ 
move the former occupant after fatisfying him, fome confideration mud be 
given,- if he, being fatisfied, accept it, in that cafe there is no difpute; 
but if he refufe it, poffeffion, given to one, of a thing already pofTefTed by 
another, is invalid, like the hypothecation of a thing which was already 
hypothecated to another perfon. 

XXVIII. 

YA'jNYAtvALCtA:—I n all other contested matters, the lateft 
a 61 fhall prevailbut, in the cafe of a pledge, a gilt, or 
a fale, the prior contract has the greateft force. 

It (hould not be argued on the fnperiour force of the earlieft contrad as 
thus ordained by Ya jnyawa lcya, that it may be true of pledges; but the 
fuperiour force of the lateft ad fhould be affirmed in this cafe. The parity of 
this cafe and of the cafe of a pledge is reafonable: otherwife, why fhould not 
the king daily grant the fame land to various fubjeds ? Nor can this ob¬ 
jection be reconciled to the law. This feparate head of judicial procedure 
being adopted, becaufethe delivery of land by the king to the lubjed is 
not included under the head of contefls on boundaries, the law of pledges 
muft be extended to it, by parity of reafoning. Or it maybe anfwered, fuch 
a bad. exposition fhould not be admitted. Iwery forcible ad is void: but 
if force be not employed in this cafe, the aft is valid; for every man has le¬ 
gal capacity for a gift or fale of his own property. But it would follow, 
according to the opinion mentioned, that the feeming fale of the fubje&’s 
land by the king is valid: the fubjed therefore does not receive its price ; it 
is received by the king in his own right : and in that cafe, an amercement is 
not recovered from the fubjed by a fak of land; and the king incurs a taint 

of fin. But, on the other opinion, a fale forcibly made by the king is void. 

In 
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^... In the fecond cafe (where land is fold to wake good all amercement or the like. 


Qt 


according to the opinion, wherein the king’s foie property is maintained, 
the amercement is not recovered ; as has been already mentioned. Accord¬ 
ing to the other opinion, there is no exprefs ordinance for the fale of land, 
belonging to fubjefts, who are miffing, after the period for the recovery of 
what is due from them is palled; but the reafon of the law authorizes the fale, 
iince an amercement or the like could not otherwife be recovered: therefore 
the king fhould afterwards compel the owner to confent. But, if the owner 
be prefent, the fale fhould be made with his confent; or, if he withhold his; 
confent, then other puniffitnent is proper; but, fince punilhment cannot be 
infli&ed on abfent perfons, it is fit their property fhould be fold. When, 
the fale has been completed by the king, and the fubjeft immediately attends, 
bringing the amount due from him; then indeed the fale made by the king is 
Void, for the owner’s property is not forfeited. The king cannot forcibly 
compel him to admit the fale t faying; “ this property has been delivered by 
me to fuch a perfon ; thou muft therefore confirm the fale, for I will not 
accept the amount.” But, if the owner do not then attend, this fale affumes 
the form of a punilhment for his offence. Elfe, inflicting other punilhment 
let the king releafe his property. Thus fome expound the law. It is de¬ 
clared more fully under the title of contefls on boundaries. To enlarge in 
this place would be fuperfluous. 

It has been faid, that the buyer fhall receive back the price paid, and the 
owner fhall recover his property : lhall the owner repay the price? 

XXIX, 

Ya jnyawalcya : — The buyer is juftified by producing the 
feller: the owner recovers his property, the king receives 
a fine, and the buyer receives back the price, from him, 
by whom the thing was fold. 

The text has been already expounded in the firft book on loans and pay¬ 
ment (Book I, Ch. II, Sec. Ill, Art. III). 


According to the opinion of 'Su'lapa'ni, the buyer is juftified by 

producing 
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producing the feller j and the owner recovers, or obtains pofleffion of, his 
own property. According to Vachespati bh attach ary a, he reco¬ 
vers the right of property. A thief having acquired a property by occu¬ 
pancy, the owner’s property has been annulled, but is now revived under 
the authority of the text ; “ the owner recovers his property.” 


From whom does the king receive a fine? From the perfon fubfequently 
mentioned, namely him, by whom the thing was fold; and the buyer 
receives back the price from the fame. The property in the thing 
is revived, like property annulled by the femblance of a gift. 

Tuts text being placed under the title of fale without ownerfhip, and 
the expreffion, “ the owner recovers his property,’* not being otherwife 
pertinent, the text mull be underflood as intending fale without owner- 
fhip. 


XXX. 

Vrikaspatx:—When the feller has been made appear, 
and has been condemned in the law fuit, let the judge 
caufe him to pay the price to the buyer, and a fine to the 
king; and reftore the property to its owner. 

When he has been condemned in the law fuit., (when it is proved, that he 
fold the thing, and was not the owner;) he frail be compelled to repay 
the price &c. not, upon a Ample affertion. 


Here, payment of the price to the buyer being required, what price 
lhali be paid ? The price aSually received; or the prefent value of the 
thing i 


XXXI, 

Nareda :—In a cafe of fale without ownerfhip, the feller 
muft reftore the thing to the owner; and pay to the pur- 
chafer the price for which it was fold, and a fine to the 
king, as dire£led by law. 


This 
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his contradidls the childifh fuppofition, that the buyer is entitled to 



the thing; and the owner, to the price only: for the fale is void. 4 ‘ The 
price for which it was foldthe price agreed on at the time of the fale 
and received by the feller. If any perfon fteal and fell a cow, and after¬ 
wards the owner, feeing the cow, claim her; when the price is to be repaid 
to the buyer, that very price fhall be recovered, though the value may have 
been dxminifhed by the cow being worn by age: fhall not the price be 
therefore recovered, even though the cow have died, if the purchafe be 
proved by evidence; for the buyer has a right to the price, fince it was 
a fale without ownerfhip? It may be fo: but this diftin&ion, founded on 
the reafon of the law, is juftly inferred; if the cow become ufekfs by age, 
Hill the real owner mull receive that very cow, and the buyer receive the 
price he paid; but if the cow become ufelefs, through the buyer’s fault, 
from want of food, or from excefs of labour, the buyer mult receive lefs 
than the price, and the difference rnuft be paid to the owner of the cow: it 
is not the feller’s gain. If the cow have died by mere accident, the recovery 
of the price is the buyer’s gain, and the owner fhall not obtain a cow from 
the buyer; for his cow is loft to him, and the law does not fhow that any 
equivalent {hall be given. This is pertinent on the opinion of s Su / lapa / nt. 

But file without ownerfhip is eftablilhed with difficulty on the opinion of 
thofe, who affert, that a thief has property in the thing ftolen; for, according 
to that opinion , a thief has ownerfhip. It is thus reconciled: the thief’s own- 
erfhip ceafing when the cow is recognized by the real owner, it then becomes 
Idle without ownerfhip. If it 'be fo, is not every fale a fale without owner¬ 
ship . b or ail fellers, by the adl of felling, become non-owners; fince per¬ 
petual ownerfhip, even after alienation , is no where admitted. Nor fhould it 
be argued, that “ owner” may be here underftood in the triple fenfe of ac¬ 
tual owner, of him who annuls that ownerfhip by fale or the like, and of 
him w.io was not previoufly the owner; for property is annulled by a fale 
made even by a thief. To the queftion thus propofed, the anfwer is, No; 
for there is no difficulty in fuppofing an owner different from a thief to be 
pofitively intended by the word “ owner,” in the expreffion fale without own¬ 
erfhip, or fale by one who is not the owner. Of what ufe is this fuppofition ? 
lor the difficulty may be removed by not admitting the thief’s ownerfhip: 


W 


and 
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XXXII. 

Na'reda and the Fijhm-dhermottera :—What is acquired by 
fervile attendance, gaming, theft or the like, or by difguife, 
robbery, or fraud, all that is called property. 

Former owner or poffeffor, in a text which will be quoted from Vr ihas- 
$»atx (XXXIII), muft have fome meaning: but, if thieves have not own¬ 
ership, the word “ former” would be unmeaning, fince there would be no¬ 
thing to which it could be oppofed, Accordingly, if a perfon, having 
bought at a high price effeds ftolen, is diflatisfied with his fur chafe ; and, af¬ 
ter the period limited by law for the refeiffion of fur chafe, difeovering, that this 
fale, having been made by a ftranger, is void, wifixes to return the thing ; it 
is not to be returned, even though the owner oi the thing, who had not dif- 
pofed Of it, be dead. Such is the rule laid down by Va cixespati bhat- 
tacharya. According to his opinion, if a cow, which had been ftolen 
and fold, die, it is loft to the buyer ; for it is the lols of a thing poffeffed by 
him as property: therefore, in that cafe, he fhal). receive the price from the 
feller, on delivering an equivalent to the former owner ; and, in the cafe of a 
thing ftolen, the former owner receives an equivalent, under the authority of 
the law, if the original thing be loft. 

But, according to the opinion of Su'lapa'ni, property, in the text of 
Na'reda (XXXII), intends the power of difpofmg of the thing at pleafure; 
and the word “ former” is employed in the text of Vrihaspati, in op- 
pofition to the thief and the buyer, who are fecondary owners, in as much 
as they perform ads of ownerfhip. It is a bad rule, in the cafe of effeds ftolen 
and fold, that a buyer, difeovering the theft and defiring to return the effeds, 
may not return them. Thus a buyer difeovering the theft, and defiring to 
reftore the effeds, but forbidden by the king or the arbitrators, keeps the ef¬ 
feds and returns to his houfe; after fome days, the owner comes and claims 
the effeds, and the thief, who had clandeftinely fold them, is dead j in this 

cafe 



cafe the effecls are the former owner’s, and the buyer, though not in fault, 
would be a lofer by reftoring the effects without receiving the full price. He 
does not incur blame, wherefore he fhould lole half the price, as in the cafe 
even of a thing publicklv bought; for, on difcovering the theft, he was wil¬ 
ling to return the effects. 


Some hold, that there is no difficulty, if the producing of the feller 
(XXIX) be explained difcovering the theft of the feller, that is, making it 
known to the king’s officers, or to arbitrators or the like. Therefore, in 
this cafe, the buyer, informing the king that the feller is a thief, may re¬ 
cover the price. No difference reful ts from the two opinions : but, the text 
of Na^reda being the foie ground for admitting fuch property, the prac¬ 
tice, exhibited in explaining the opinion maintained by Va'chespati 
bhattacha'rya is bad. Is there not a difference in the refult of thefe 
opinions; fince, according to '‘Si/lapa'ni, it is not the buyer’s lofs, if 
the cow, which had been ftoleri and fold, die ; for it is not the accidental 
lofs of what was poffeffed by him as property ; but, according to Va ches- 
p ati bhatta'charya, it is the buyer’s lofs; for it is the lofs of what 
was poffeffed by him as property ? No; for, the fale being null, becaufe 
it was a fale without ownerftiip, it is fit, even on the opinion of V a ches- 
p ati bhattacharya, that the lofs {hould fall on the thief. Confequent- 
ly, the cow being dead, there is no prefent opportunity of inveftigating the 
property; but, the price not being loft by the fame accident, the buyer has a 
right to it. According to the opinion of Va'chespati bhatta'charya, 
if the price of the thing fold be fortuitoufly loft, and it afterwards appear 
to have been a fale without ownerfhip, is it not improper to inveftigate the 
property and require conpenfation, fince the money is loft ? Even accord- 
ing to The opinion of n Su'lap a Vi, is not the thief unaccountable, fmee it 
was loft, while it yet belonged to the buyer ? and, in a fimilar cafe, if the 
cow be living, lhall {he not be received back by the thief, fince the fale is 
void, being made without ownerfhip? If a thing, bailed to an artift, and 
not reftored by him, be loft by accident, it is the owner’s lofs; for there 
is no fault in the artift : hut if it be ioft after the flipulated period for re¬ 
pairing it &c. it is the ariift’s lofs; for his exceeding the flipulated 
time is a fault (Chapter I, v. LI1I). So the thief, committing a crime by 

felling 
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the goods of another, muft repay the price even though the goods be 
loft: but, if they were bought with previous knowledge of the theft, the 
price of thofe goods, fhould they be loft by accident, is not to be repaid ; for 
both are criminal. Even in the cafe of the death of a cow, which had been 
ftolen and fold, the owner lhall recover an equivalent from the thief; for he is 
criminal, as an artift, who exceeds the llipulated time, is faulty. If it be 
laid, the thief is criminal in regard to the owner, becaufe he may be thus 
accufed j “wherefore has my cow been delivered to another?” But how 
.is he criminal in regard to the buyer, to whom he delivered the cow ; for he 
made a contrail, receiving the price on the delivery of the thing? Even the 
buyer can arraign him. For example: “he is difhoneft in having taken my 
“ money, giving me another’s property, which cannot long remain, and 
“ which is therefore unfit for my intended ufes i why did he not keep it 
u at home 

This opinion fhould be received as the fettled rule : the fevcral opinions, 
previoufly noticed, were mentioned for the fake of illuftration. To en¬ 
large would be fupcrfiuous. 
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SECTION tl. 

ON THE PRODUCTION OF THE SELLER AND JUSTIFICATION OF 

THE BUTE Hi 

XXXIII. 

Vr. ihaspati When the former pofTeftqr mall come and 

prove his property in the thing bought, let the purchaier 
produce the feller; for thus may he clear himfelf. 

The Retnacara explains “the former poffeflbr, ” the perfon who 
was owner of the thing before the theft, or who had power to difpofe of it at 
pleafure: “the principal” here fignifies the feller. Vhe legiflator means 
the principal in the fale. 

XXXJV. 

Ya'jnyawalcya :—He, who haspurchafed the goods of ano¬ 
ther which had been loft or ftolen, rauft, when accu/ed by the 
owner , caufe the thief, or other per/on who fold them. , to be 
apprehended: but, if circumjlances of time or place prevent 
his apprehenjion , the buyer muft himfelf reftore the goods; 

He, who has acquired, or obtained by purchafe or the like, the goods of 
another loft and feized or ftolen, being accufed by the original owner (this 
ftiould be fupplied in the text), muft caufe the man, who Hole them, in other 
words, the man who fold them, to be apprehended by the king’s officers. 
He muft caufe him to be feized. But if he cannot caufe him to be apprehend¬ 
ed, being prevented by circumftances of “time or place/’ that is by the death 
or abfconding of the feller, or the like ; in that cafe, the buyer muft himfeli 
reftore the goods, when the owner’s property in them is proved. Such is the 
expofition approved by Chandeswara. “Caufe to be apprehendedis 

X explained 
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xplairicd by feme, fhow or point out ; for the verb grab, take, is ufed in the , 



'?'V 

e: 

fenfe of know. 


The goods rauft be thus reftored, without receiving back the price, if the 
purchafe was privately made; but not fo, if the purchafe was openly made. 


XXXV. 

Ca'tya'yana:—Either let a man make an open purchafe in 
an ajjemhly of people , or let him produce the feller; but let 
time be given him for the produ£lion of the feller accord¬ 
ing to the number of yojanas. 

2. Having*' offered to produce the feller, if he afterwards 
tender proof of a fair fale, let the judge require the produc¬ 
tion of the feller ; there is no ufe of fucli proof of a fair 
fale by the defendant, who firfl offered another juflification. 

By proving an open purchafe, or by producing the feller, let the buyer 
vindicate his innocence. 

CSANDE'SWARA. 

Consequently the alternative of an open purchafe and production of 
the feller denotes mutual oppolition. It follows, that the fame exemption from 
making good the effects himfelf, which the buyer obtains by producing the 
feller, is alfo allowed in the cafe of an open purchafe. Let him prove his 
innocence, and therefore be exempt from penalties. 

“ An open purchafe j” a purchafe kno wn to arbitrators and to the king’s 
officers. “ Let time be given him for the produftion of the feller if the fel¬ 
ler refide in a diftant country, he cannot be produced at the inftant; let time 
be allowed for that purpofe, and let the recovery of the thing be fo long de¬ 
ferred “ According to the number of yojanas let fo much time be given, 
as is requifite to travel, going and returning, fo many yojanas, as is the 
di (lance to the feller’s refidence. 





Having offered to produce the feller, Seed' (XXXV a); the buyer, 
When firft accufed, having faid, <£ I will produce the man, from whom I 
received the thing,” afterwards fays, “ many perfons know of mv pur- 
chafing it j” in that cafe, his firft and fecond plea differing, on which pica 
ihall the decifion reft? To that queftion the anfvver is this 5 “ there is no 
ufe in his proving an open purchafe j” that is, upon fuch proof, he will not 
be held innocent: let the judge require the production of the feller. 'This 
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interpretation agrees with the Retnacara. 

Ir muft be confidered, that the text provides againft diftionefty, There¬ 
fore, if the buyer, firft undertaking to produce the feller, go to fetch him* 
but the feller happening to be dead, the buyer returns, and fays, “ the fel¬ 
ler is dead, but all the witneffes named know, that the thing was bought 
from him y in that cafe, if all the circumftances be proved, the decifion muft 
depend on the fairnefs of the fale : but, otherwife, it depends on the pro¬ 
duction of the feller. 

According to Va'ctiespati Misra, the text merely exhibits the na¬ 
tural inference. Thus, when the buyer fays, “ I bought this thing of De - 
Vadatta, and all know the purchafe and the commodity bought ;” the 
feller muft: be apprehended, for thus may the fale be proved. But, if the 
feller be not forthcoming, the juftification of the purchafe muft depend 
on its publicity: and, according to this opinion, the neceffity of proving a 
fair purchafe furely follows in cafe of the feller’s death, as abovementioned. 

If the buyer firft plead, that the fale is publickly known, and after- 
Wards offer to produce the feller, how is the law fettled in this cafe ? Since 
the text requires the produftion of the feller, when the fale is pleaded after 
offering to produce the feller, and fmce the circumftances of the cafe are 
here reverfed, therefore proof of a fair fale fhould be required. 

If it be argued, that the reafon of the law fhow T s the prodtuftion of the 
feller to be requifite in all cafes, for Misra fays, it is by producing the feller, 
that a fair fale may be proved; but, according to the Retnacara , the firft 
plea fliould be tried ; fome reply, that the xefult of the different expofi- 
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^ of both authors is the fame : and it jliould be fa admitted; thus, if 
the file be firft pleaded, and the production of the feller be afterwards 
offered, both proofs Ihould be received; for there is no ordinance for rejecting 
either proof ; nor is it confiftent with the reafon of the law. 
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What (hall be the decifxon, if the defendant, failing in one proof, fee** 
c ted in the other? The defendant, any how clearing himfelf from fufpi- 
cion of theft, gains his caufe; and this may be effected by either proof. By 
failure in which of them could his fuccefs be prevented, fines both are feve- 
rfiJly declared by the law to be admiffible proofs in j unification of purchafe ? 

What Is the mode of proceeding, when areal thief, employing various 
methods to conceal the theft, advances feveral pleas at feveral times ? In reply 
it is alked, how is the theft afeertained, unlel's he fail in the proofs required 
By the law ? If it belaid, this is inconfiftent with the expofition of the text, 
of Catyayana according to the Retnucurci , for proof of a fair purchale 
is in fuch cafe pronounced inadmiffible ; it is anfwered, the expofition of 
the text Ihould be confidered as fuppoling knavery; therefore, when kna- 
Verv is obferved, the caufe muft be tried on the firft plea: but h no knavery 
Appear, it may be tried upon any of the pleas: fuch is the truefenfeof the 
text according to the Rctndcara ; and the production of the feller and the 
proof of a fair falc are not exclufively intended by the text. 

it Ihould be noticed, that, when the caufe is tried, if the defen¬ 
dant be able to write, the judge (hould require all his pleas in writing and 
a written declaration, that he has no other plea: afterwards, Ihould he offer 
another plea, he is evidently difpofed to knavery. This we hold tobe proper. 


XXXVI. 

Menu who has received a chattel, by purchafe in 

open market, before a number of men, juftly acquires the 
abfoiute property, by having paid the price of it. 

The place, where things are fold ( vicr ' iyanfe ) , is the market (via ay a ). 

Ire, who there buys a faleable commodity in the prefence of perfons Oaui- 

aCting 



itluftg Any bullnefs, thereby juftly acquires the abfolute property, jtrflmed 
by purchafe from one who fells without ownerlhip, becaufe the feller re* 
ceives the price from him. So CvjllucaEhatta, who reads, in the 
third meafure of the verfe, vifudd'ham hi inftead of vijudd'babfyat. He makes 
it evident that the word vicraya , formed on a fuffix denoting locality, %- 


ilifies a market. He confiders this text as bearing the fame import with 
the text of Mar i'chi (LV). “ Received by purchafe:” purchafe here in¬ 

tends receipt of a thing for a price paid under the name of purchafe. 


It appears from this interpretation, that the buyer is not faultlefs, if the 
purchafe was made in any other place than an open market, and before cre¬ 
dible perfons, who are not officers employed by the king. But fimple men 
thus interpret the text ; “ He, who has received a chattel, by fate, as the 
Caufe ofreceipty before a number of refpedable perfons, is juftified by the 
known open purchafe, and legally acquires the property. 1 ’ The fuffix of 
the word vifuddha is in the neuter fenfe. But, readirig vifuddhatwam xn- 
flead of vifuddham hi , the fenfe is obvious. In the text (LV), a place of trade 
is mentioned approximately; for Tales and purchafes can hardly be tranfad- 
ed any where but in a place of trade : and thence it is deduced, that a pur¬ 
chafe fecretly made, in a man’s own houfe or the like, is defective. The 
word cula, fignifying a number of perfons of the fame rank, iri this text 
conveys a limitation: cottfequently men equal in rank, being refpedled 
perfons, are meant. The term is explained by Ameka genus, or multitude 
of fimilar beings. It is ufed by accurate fpeakers in the fenfe of near neigh¬ 
bours. According to this opinion, a purchafe, any where made before 
refpedable perfons, is an open purchafe; and there is no fault in the buyer. 
Confequently the meaning is this; neither the defed of a private pprehafe 
grounded on the want of evidence, nor the fufpicion of having purchafed 
the chattel knowing it to have been flolen, exills in the cafe of a purchafe 
made before refpedable perfons: and, if a purchafe, made after regiftering 
the name of the feller and of his anceftors to the third generation and his 
place of abode, be faultlefs, and not otherwife, then it is proper, that the 
purchafe fhould be made in the prefence of the king’s officers; and, the 
king’s officers being ftationed for the government of the country at large, it 
is proper, for the purpofe of avoiding much trouble, that the purchafe be 
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place, where many purchafes and Tales are tranfa&ed, namely in 
a market. But no ordinance appears to prove this clearly. The difference 
between the two opinions ihould be fully examined by the wife. 

ChandeVvVARa reads, “he isjuftified by the purchafe” £/£ vfudd'hastu), 
and explains the text (XXXVI); “ He, who receives a chattel, in open 
market, before an affembiy of refpe&able perfons conducting judicial pro¬ 
cedure, is legally juftified by the purchafe, and obtains the property from the 
feller Confequently, according to his opinion, the rule does not dire£t 
the purchafe to be made before the king’s officers, for arbitrators, as wc 11 as 
officers employed by the king, condudt judicial procedure, fmee this term 
denotes the trial of caufes j and the epithet of refpedtable would be fuper- 
fluous, if king’s officers were intended by ChandeWae a in the expreffion, 
“ conducing judicial procedure j” for perfons not refpe&ed are not appointed 
by the king to be his officers; their appointment would be ufelefs, fince 
fuch perfons are not capable of conducting affairs. Neither is the fu- 
periority of king’s officers, appointed for other bulinefs, above principal 
Brahmanas and the like, confident with the reafon of the law; and the 
fame fenfe is intended when perfons conducing judicial procedure arc men¬ 
tioned, as when king’s officers are fpecified. 

Why not rely on the derivation of the word in the fenfe of locality. 
This objection is not proper ; for derivatives in this form, from words of 
this clafs, are regularly ufed in another fenfe. But, if that derivative fenfe 
be admitted in the apprehenlion of the word being otherwife fuperfluous, 
fale is inferred from what follows. Confequently, market is mentioned as 
an inftance only; if a purchafe be made before principal perfons, there is 
nt> diflifl&ion, whether it be in a market or in any other open place,* and, 
according to this opinion, the text muff be fupplied, “ he is legally jufti¬ 
fied by the fairnefs of the purchafe.” But p raft ice, in feme places, juili- 
fies any fale made in the midft of the town, and in the prefence of xdpcA- 
able perfons. 

It mull be conlidered, that the king's officers are lew, and refpecta- 

ble perfons are furely numerous in every town. Confequently, if if 

be 
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reded, that every fale be made in the prefence of thofefew perfons, 
they become in a manner acquainted with the fellers by frequently feeing 
them: but, if made in prefence of many different perfons, thefe, being only 
now and then prefent at fales, do not become acquainted with the perfons 
pf fellers: therefore it is proper, that purchafes be made before the king’s 
officers. If the king, confidering this, forbid fales to be otherwife made/* 
then, confidering the king’s command as cogent, this form Ihould be obferv- 


ed, without queftioning whether it be, or be not, ordained by the law; and, 
if the bufinefs of buying and felling be not obftruded by this formality, 
thcnalfo it fliould be obferved. To expatiate would be fuperfluous. 


XXXVIL 

Ya'jnyawalcya: —The owner ftiall recover his property- 
fold by a ftranger: blame is imputable to the man, who 
buys not publickly; and he incurs the guilt ot a thief, if 
he buy from a very low man, in a fecret place, at a very 
cheap rate, and at an improper time. 

Xf the purchafe be clandeftine, blame is imputable to the buyer: iucli is 
the conftrudion. “ If he buy from a very low man” &c. is a difthnft phrafe, 
Chandeswara thus comments on the text; “ from a very low man” not 
likely to be the owner of that chattel; “ at an improper time,” not at the 
proper hours of fale. Confequently he, who buys from a very low man, 
clandeftinely, at a very cheap rate, difregardingtime, is a thief* fuch 
is the fenfe of the phrafe. , 


Is a purchafe, made under any one ofthofecircumftances, punifiaable as a 
theft; or a purchafe, made under all thofe circumftances ? Not thefirit; for 
“ in a fecret place” would be fuperfluous, fince the fame refults alfo from the 
preceding phrafe; and even a purchafe made before the king, at an impro¬ 
per hour, would be criminal. Not the latter; for a purchafe made at a pro¬ 
per time, even though at a very cheap rate, from a very low' man, and in a 
fecret place, would be faultlefs. To the queftion thus propofed the anfwer 
is, this half of the text {hows defeats incident to purchafe though proved; 
therefore each of the circumftances mentioned are caufes of deled;. “In a 

fecret 


&cret place, at an improper time,” are diftinguifoed ; therefore a pmrfrhafe, 
made in the middle of the night, even in the prefence of the king’s officers,, 
is defective: for even thofe officers are not rcfpe&able, confenting td the file 
of effi&s which they know to have been ftolcrr. A fecret purchafe is there¬ 
fore feparately mentioned to denote fuch a diftin&ion. 

It muft be confidered, that there is no offence, if it be fully- afcemifted 
by five reFpe&able perfons, that the thing was given to this Ihvv man by fome 
confiderable perfon; and, if urgent neceffity be fully proved, there is M 
offence in a voluntary fale, even at a very low price; nor is there any 
offence on the part of the buyer, even though the purchafe be made in the 
middle of the night, if the thing was thus fold from apprehenfion of the 
feller’s kinfmen, but in the prefence of honeft and refpedable perfons: and, 
even in the cafe of a purchafe privately made, if the feller acknowledge the 
{ale and the buyer’s innocent intention, there is no offence. The king, from 
his own judgment, fhould apply to each cafe, what agrees with the reafon of 
the law ; for, “ if no decifion were made according to the reafoft of the law, 
there might be a failure of juftice.” 

XXXVIO. 

Nareda :—He, who buys any thing from a Have, without 
authority from his matter, from a man not of a good cha¬ 
racter, in private, at a very low price, and at an unfit hour* 
becomes an accomplice of the man, who ftole it. 

.If a Have, intruded with a chattel for tranfport or cuftody, having it in 
his power, fell it, he is a thief; and fo is the buyer alfo: but if the owner 
authorize the fale, there is no offence. It mutt be confidered, that, oft 
whatever occafions (for the fupport of the family or the like) a debt, con¬ 
tracted by a Have, would be payable by his mafter, the fale of his maftcr’s 
property, for the fame purpofes, is valid. The expreffion, ** without au¬ 
thority from his mafter,’’ intends a cafe not attended with fuch cireurftftatl- 
ces: and the fame fenfe fhould be aferibed to the text of Menu : ** A can-* 
traB -made by a -perfon without authority is utterly null'’ (XI). 


•* Slave” 
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Slave*’ is here employed in the general fenfeof any dependent per- 
fon t therefore a purchafe, nr^ade from a fon or the like, is defective: but, 
if a man buy, with the knowledge of the owner's having authorized the Tale, 
there is no offence. 


xxxiX. 

Ca'tya'yana:—The defendant, not clearly proving an open 
fale to him, or not pointing out the feller, Chall be made 
to deliver the thing claimed and to pay a fine. 

JtfSTl figation of the purchafe confifls in the proof of an open fale. 
He fhall be made to pay a fine, as a thief. In this cafe, the buyer is not juf- 
tified i Menu propounds the fine, which the king receives, as declared in 
the text of Yajnyawalcya (XXIX). 

, " XL. ■ 

Menu:—*If, indeed, he be a near kinfman of the owner, he 
fhall be fined fix hundred panas ; but, if he be neither his 
kinfman nor a claimant under him, he commits an offence 
equal to larceny. 

“ Shall be fined” (avaharya) % (hall be amerced. “ A near kinfman 
of the owner h imfelf ’’ (fwanwaya) a fon or other near relation of the 
owner. “ Six hundred j” panas muft be underflood. “ Not his kinf- 
man j” not related to the ow-ner. “ Not a claimant under him” (anapa- 
fara) ; not having taken it by authority of a kinfman: the taking of it is the 
removal (apafara) of it from the houfe of the owner. Hence he, who fells 
the property of another, being related to him, fhall be fined fix hundred 
panas: but, if that feller be neither related to the owner, nor become, 
through a kinfman of the owner, receiver of that chattel taken irom the 
houfe of the owner, but himfelf be the taker of it, he fhall be punifhed as 
a thief: if the embezzlement of the chattel be the a<5t of another, and the 
feller be unallied to the owner, he fhall be fined even in a larger fum than 
fix hundred panas . 

The Tietn&card. 

Z “ A 


** A fine j* an amercement of fix hundred panas . He ihallbe fined $ 
a fine {hall be levied favahdrya) on him. The etymology of the term fztictn* 
waya is, ‘ he, in whom there is a relation (atrwaya) with the owner himfelf 
fjwa )that is, a fon and fo forth, including brothers and the reft ; for it 
is fo declared by Cdllucabhatta. A feller, into whofe hands the 
chattel had not been removed or transferred from the houfe of the owner by 
another who is kinfman of the owner; fuch a feller, we Jay, not being related 
to the owner, commits an offenee equal to larceny. If the fale of a chattel 
transferred into his hands by a fon or other kinfman of the owner be made 
by one not related to the owner, he {hall be punifhed in another mode: on 
this a queftion arifes, to fatisfy which the commentator adds, ‘ if the embez¬ 
zlement be the ad of another, and the feller be tmallied to the owner (for 
the fign of the privative “ a’* muft be underftood), he fiiall be fined even in a 
larger fum than fix hundred panas.’ By the particle * even * it is intimated, 
that a larger fine than fix hundred panas is founded on the reafon of the 
law. According to this opinion, the rule concerning a fale without own- 
erfliip by one unallied to the owner is two fold. 

But the author of the Calpateru fays, that, by which a thing departs 
{ apajarati ) or is transferred , is a claim or title ( etpafara), as acceptance and 
fo forth: he, who has not fuch a claim or title, is not a claimant under the 
owner. If the property of another be fold, without acceptance of donation 
or other claim under him, by one not related to him, the feller ftiali be pu- 
niflied as a thief. 

And this interpretation is approved by Bha'guri, the Med'ha tit’hi and 
the reft. Misra alfo fully approves it; and according to this opinion the 
rule concerning fale without ownerlhip, by one unallied to the owner, is 
Angle, and there is no diftinftion of embezzlement or no embezzlement by 
a kinfman : however, the term “ claimant under him” becomes fuperfluous 
according to this interpretation; for, if a man fell property, obtained by 
acceptance of donation or the like it is not fale without ownerfhip, fince the 
eftedfs had become his property by the acceptance of donation. Confider- 
ing this objection, the author of the Retndcara has approved another inter¬ 
pretation. Citllu'cabhat 1 ta expounds the word apajara f acceptance, 
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no iuch title has been 
Dr other near kinfman of the owner, is not a claimant under him (ana-pa,* 
fata). Confequcntly he has nearly followed the opinion of the Retndcara, 
When the fon or near kinfman of the owner is giver or feller, there is a 
ground of claim: even on the opinion of the author of the, Calpateru and 
the reft, this interpretation may be adopted ; for, in anfwer to the queftion, 
from whom accepted, the owner muft not be affumed, but his fon or near 
kinfman: elfe the term (anapafara) would be unmeaning % and if a term 
can become pertinent, it ftiould not be conlidered as a fuperfluous term ex- 
preffive of what is naturally inferred. Confequently the opinions of all 
authors coincide. 

The fon, or other kinfman, who had given or fold the thing to the per- 
fon who fells it again without owncrlhip, {hall be amerced j for he caufes 
the file without ownerfttip to be made. Or this is intimated by the author 
of the Retndcarcit * if the embezzlement be the ad of another, &cfor, 
if a thing, obtained by purchafe from a kinfman who embezzled it, be fold, 
the kinfman, who firft fold it to the laft vender, {hall be fined fix hundred 
panas ; and it appears from the particle “even” or “ alfo,” that the feller, 
who had purchafed it from a kinfman, lhall be amerced. 

It muft be confidered, that, if a fon or other kinfman, fecreting any pro¬ 
perty, fell it through an intermediate perfon, the feller {hall not be 
punifhed as a thief, but lhall be amerced in fix hundred panas, or the likes 
and the intermediate perfon, being in fad a fubftitute only, lhall not in¬ 
cur the puniftur.ent of a fale without ownership, but receive fevere reproof 
or other reprehenfion fuitable to fuch improper condudt j but the man, who 
fold the thing through an intermediate perfon, incurs the amercement 
mentioned. 

XLI. 

Menu :—By this rule fhall that man be punifhed, who 
ignorantly makes a fale without ownerfhip; but if he 
knowingly 'd© fo, he is liable to the punilhment of lar¬ 
ceny* 

Attributed 
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riven by the fon 
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ttributed by ChandeVwara to Menu, but inferted by Mura 
after the texts of Menu, premifing the word “ fo.” Is it not inconfiftent 
with the following text, which, declaring innocent, the fale of another’s pro* 
perty inadvertently made, Xhows, that there fhall be no punifhment ? 


XLII. 

Maifya Parana .’—Th at man, who ignorantly fells the goods 
of another, is free from offence ; but, if he knowingly do 
fo, he is liable to the punifhment of larceny. 


ChandeswAra explains free from offence, exempt from capital punifli- 
taent, not exempt from amercement. 


Wiiat is the meaning of the terms, “ by this rule ” ( XL ) ? Misra re¬ 
plies: he, who ignorantly fells the property of another, fhall be punifhed with 
an amercement of fix hundred panas; but he, who knowingly fells another’s 
property, fhall be punifhed as a thief, by mutilation and the like. 


Shale the man, who inadvertently fells the property of another, be fined 
fix hundred panas, whether he be a kinfman of the owner or not ? Some 
hold, that a kinfman of the owner, who ignorantly fells property not his 
own, fhall be fined fix hundred panas; but, knowingly felling it, he fhai! 
be punifhed as a thief; and if, not being a kinfman, a man ignorantly fell 
the property of another, he fhall be punifhed as a thief ; but, if he wittingly 
fell it, the law knowing no greater punifhment, he'fhall, in that cafe alfo, 
be punifhed as a thief: and the meaning of the text is, * % by this rule,” “ by a 
“ pecuniary fine of fix hundred panas, and by the punifhment of larceny, fhall 
“ the kinfman, and flranger, refpedively, be punifhed, if they ignorantly 
“ fell the goods of another; but whoever knowingly fells the goods of another, 
“ whether a kinfman or no kinfman, fhall be punifhed as a thief:*' and tho 
text of the Matfya Parana relates to kinfmen; for a flranger is, in all cafes, 
punifhed as a thief. 


Others fay the pronoun “ this,” intheexpreflion “ by this rule,”referring 
to the fubjed of thought, intends a fine of fix hundred panas; and the mean¬ 
ing 
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ing is, that a ilranger, inadvertently felling the goods of another, (hall be 
fined fi x hundred panas ; and the expreffron, “ he commits an offence equal 
to larceny,” fappofes the wilful fale of another’s property; but a kinfman, 
whether ignorantly or knowingly felling the goods of another, fib.ali be fined 
fix hundred panas , for the law has not fhewn a lefs punifliment. It cannot 
be objected, that there is no argument whereon to eftablifli fuch a bad con- 
ftrudtion ; for, on any other conftrudtion, the punifliment would be difpro- 
portionate. Thus the very punifliment, which is due, when a man feizes 
a thing in the night and fo forth, knowing it to be the property of another, 
would be incurred by one, who, keeping'a depofit to oblige the owner, 
(and the chattel being placed with his own goods and being fimilar in 
quantity,) fells that chattel which belongs to another. This would be 
highly inconfiftent with common fenfej and the text of the Matfya Pa¬ 
rana expreffiy declares, that there is no offence. If it be faid, that 
text fbould be otherwife explained; they anfwer, can a capital punifh* 
ment be proper in a cafe, in which it is declared, in general terms, that 
there is no offence ? 


Others again fay, the Matfya Parana declares innocent the holder of a 
depofit, or the like, intruded to him by the owner himfclf; but the punilh- 
ment of a man, who, finding another’s chattel dropped on the road, fells if* 
thinking it his own, is mentioned by Menu : and this fiiould be expounded 
in conformity with the opinion of others, becaufe the feizure of a chattel drop* 
ped on the road is as it were a theft. 

The jbeft of thefe opinions fhould be felecled by the wife j but one opini¬ 
on only fhould be adopted. In fuch detail has punifhment been mention¬ 
ed lor the cafe of a fale without ownership ; and that punifitment is only 
inflifted when the owner has proved his property. 


XLI1I. 


Ca'tya'yana;---The owner of a thing, which he lofes, and thm 
finds , {hall recover it, if he prove by credible witnsfles that 
it was his own, and that he never gave, fold, or other# 
wife aliened it. 
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doned” denotes 


Consequently “ abandoned’* (the term ufed in the text) does not 
■merely intend “ neglefted,” for in this place it may indicate any aft annul¬ 
ling one's own property, and comprehend gift, fale or the like) gift and fale 
are repeated in like manner as one name of kine may denote cattle of that 
fort, and a fynonymous term in the fame fentence may intend cows only : 
therefore “ abandoned* 5 (or aliened) denotes alfo gain, con quell: and ac¬ 
ceptance. 

The perfon, who had loft the thing, fliall recover it on fhowing, that 
it is in faft his own, by proving, that he neither gave, fold, nor otherwife 
aliened it. Or he (hall recover it on proving, that it was his own, and 
that he never gave, fold, or otherwife aliened it. Confequently the 
order of procedure is this s fi r ft, on feeing his chattel in the pofleflion of 
any perfon, he has claimed it, and the buyer has produced the feller) next, 
in a conteft with the feller, let the owner prove his property, by fhowing, that 
the thing was his own, and that he never aliened it. Let not the buyer 
conteft the properly, for Vya sa direfts, that the lawfuit fhallbe conti¬ 
nued bet ween the owner of the thing loft, and the feller”’ (XLIX). But, 
if the feller be hot forthcoming, the fuit mu ft he defended by the purchafer, 
as will be mentioned in another place. 

XLIV. 

Ca'tyayana :—Bur, if fuch claimant prove not the thing 
to be his own by credible witnelfes, he fhould be punifhed 
as a thief, for the fake of deterring others from making 
felfe claims. 


* Credible witneftesj” mentioned approximately. Proof in generalis 
meant. The Retnacara notices another reading, t‘ if he prove it not by 
kinfmen,” which is explained as mentioned incidentally, intending proof 
in general; fome, it fays, read * if he prove it nor by credible witnelfesand 

the 
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fame meaning ftiould be inferred. That is, credible wimeffes indicate 
proof in general: the word (which literally figndies making known) does not 
merely intend witneffes making known the fatt ; but, taken in a fecondary 
I'enfe, with and without its primary fenfe, intends pofleflion and other 
proof: for the purport is the fame, as in the text, which will be quoted 
from Ya'jn yawalcya (XLV). 


“ For the fake of deterring &cto prevent repeated claims. Thus, 
being punifhed to prevent a repetition of the offence, he may not repeatedly 
prefer falfe claims: and, the claim itfclf being criminal, as often as lie 
makes a claim, the truth of which he cannot eftablilh, fo often fhall he be 
punifhed : lince punifhment for each claim is proper, as it is for repeated! 
theft. Thus feme expound the text. 


XLV. 


Ya'jnyawalcya:—The right to a thing loft and then found 
muft be proved by the mode of acquisition, or by ew+ 
deuce of poffeffion; otherwife, on failure of proof, a 
fine equal to a fifth part of its value , fhall be paid to the 
king. 


Let the owner of a thing, which has been lofl and is found, prove his pro¬ 
perty by the mode of acquisition (by purchafe or the like), or by evidence of 
aftual enjoyment: otherwife, on failure of this and other proof, (that is, the 
property not being proved,) a fine equal to a fifth part muft be paid to the 
king; this conftrudtion agrees with the glofs of the Retndcara . The written 
contract of fale is evidence of a purchafe ; and fo in other cafes: but a&ual 
enjoyment, even without proving a purchafe or the like, is prefumptive evi¬ 
dence of property. 


XLVI. 

VftiHAsPATi-T he covetous man, who, without any right, 
claims the property of another, on failing in his proof, fhall 
be compelled to pay a fine equal to double the value of the 
thing claimed , 

This 
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fjf ts payment of a fine equal to double the value fuppofes a claim eovc- 
toufly made, knowing the thing to be the property of another % but a fine 
equal to a fifth part of the value, as mentioned by Ya'jnyawalcya, fup* 
pofes a claim made by miftake: there is no coruradifition. 

The Retnacara* 


Wh at is the import of the words of Ca'tya v ana, “ he fhould be- 
puni filed as a thief-” (XUV) ? Some hold, that this repeats the punifiiment 
of theft. Thus, when a fine equal to double the value is mentioned, reference 
muft be ha d to the text of V y a’ s a . 

Vya'sa:-’-*The man, who fteals hollow canes, flowers, roots- 
or fruit, fhali be compelled to pay a fine equal to double 
their value, or an amercement of five cr'ijhnalas . 

4 ‘ Hollow fubftances j” canes and the like. The word crijhnala intends 
a quantity weighing a barleycorn. So the Retnacara, in the chapter on 
theft. The terms of the text of Ya'jnyawalcya intend five times the 
Valueconfequeady, when a fine equal to five times the value is mentioned,, 
reference muft be had to the text of Na'reda. 

Nareda:—For Jlealing vcjfds made of wood, graft, or earth, 
bamboos and vefiels made of bamboos, tendons, bones, or 
leather, 

%i Potherbs, efculent roots, fruits or flowers, milk or the 
like, or the produce of the i’ugarcane, fait, or oil, 

3. Vi&uals cooked, or any thing prepared for food, wine, 
boiled rice, or any cheap article, the fine is five times 
the value of the thing ftolen. 

And fo, for other things, the amercement muft be underftood to be the 
hir\e with the fine in cafes o.f theft. But this is not fatisfa&ory, for it dif- 
egrees with the Retnacara, 


Others 




TilERs explain the text (XLV) differently. Let the owner of a thing 
loft prove his property by the mode of acquifition or by evidence of pnor 
occupancy. Therefore, if it be proved in another mode (that is by wit¬ 
neffes), or if it be not proved, a fine equal to a fifth part of the valuG 
be paid. Another cafe, they fay, is mentioned by Vya'sa, 


XLV1I. 

Vyasa :—-If the plaintiff prove not his lofs by witneffes, he 
fhall in that cafe be compelled to pay double its value ; 
and the purchafer is entitled to the thing. 

They expound this text “ Let him not prove his lofs by witneffes Sec.’ 7 ’ 
Let him prove his property in the thing which has paft from the right 
owner to another perfon ; he Ihould not prove his right by witneffes, b ut 
by other proof as mentioned by Yajny aw alcya. If he cannot prove 
his right in the mode ordained by Ya'jnyawalcya, what is the confc* 
quence ? The text declares, “ he fhall be compelled to pay'" &c : and the 
purchafer is entitled to the thing : that is, the claimant lofes thecaufe. But, 
if he cannot bring witneffes, Ca'tya yana directs, that he fhall be punifh- 
ed as a thief (XLIV). It fhould not be objedled, that, if the right own¬ 
er be unable to prove his property by the mode of acqUifition, why fhould 
he bring witneffes ? Witneffes fhould be brought for the purpofe of obtain¬ 
ing a mitigation of the fine: the king fhould take evidence to decide ac¬ 
cording to the honeft difpofition of the party. Thus the eXpofition given 
in the Retnacara , to reconcile the texts, is appofite : the text of Ya'^Hya- 
w alcya (XLV) is applicable to the cafe of a claim made by miflake j and 
the texts of Vya'sa and Vrihaspati, to a claim made from a motive 
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of avarice. 

That is totally wrong. If witneffes be not adequate proof, how 
fhould the fine be mitigated, under thofe texts ? If they be adequate proof, 
why fhould not the party be exempted from a fine, under thofe texts ? And 
it contradicts the text of Ca'tya'yana (XLIV), which fhows, that the 
owner fhall recover a thing loft and then found, if he prove by credible wif- 
neffes that it was his own, and that he never gave, fold, or otherwise ali- 
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it. The true interpretation of the law is this; he, who cannot prove 

his right, incurs punilhment, becaufe his offence is fimilar to larceny 
(XL and XLIV). Consequently he fhall be punitlied as a thief (even 
though he have not actually taken the goods of another) if he make the at¬ 
tempt: for punifhment is mentioned generally by Cat y ay an A. A diftinc- 
tionis declared by Yajnyawalcva and VrI ii aspati (XLV andXLVl), 
according to the different motives of the claim, miffake or avarice. The text 
of Vyasa (XL VII) mult be fupplied with the words and in that cafe: “ if 
the plaintiff cannot prove his right by credible witneifes, he fliall in that cafe 
be compelled to pay a fine equal to double the value of the thing claimed 
and this text, which relates to the cafe of a law-fuit between the owner of 
a thing loft and the buyer, may, from parity of reafoning, he applied to a law- 
fuit between the owner of the thing loft and the thief j therefore, in fuch a 
cafe, the fuppofed thief obtains the thing. 


When the buyer cannot produce the feller, nor prove a fair purchafe, he 
fhall pay an amercement, as directed by the following text. 


XLVIII. 

Ca'tya yana :—The claimant fhould firft prove his proper¬ 
ty by oral evidence; next, to clear himfelf, the buyer fhould 
prove a fair purchafe by credible witneffes: 

2. If he cannot produce the feller, let him even juflify the 
purchafe; and if the purchafe be juftified, he fhall in no 
.wife be blamed by the king. 

3. Let him prove a publick purchafe by honefl and credible 
witnefles: there is no other mode propounded, divine or 
human.* 


The order of proceeding fhould be nearly fuch. A man, finding a thing 
in the polfelfion of fome perfon, claims it as his own; and the poflefl'or al¬ 
leges, that he purchafed it: in that cafe, if he can point out the feller, and. 


* Thi text cited at v, XXXIX is again quoted in this place. 
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feller acknowledge the fale, the fait mufl be maintained againfi. the 
feller as abovementioned. But, if he cannot point out the feller, then the claim¬ 
ant muft prove his property by fufficient oral evidence ; and the buyer muft 
afterwards juftify the purchafe by credible witneffes; that is, he muft 
prove the a&ual purchafe. The buyer has a right to prove a fair purchafe, 
if he cannot point out the feller j but, if he point out the feller, he cannot 
afterwards offer proof of a fair purchafe (XXXV 2). As this juftification 
is of lefs force, the text proceeds, “ if he cannot produce the feller, let him 
even juftify the purchafe” (XLVIII 2) : the word “ even" fliows a diftindt 
order of proceeding ; if he cannot produce the feller, ("if he cannot caufe 
him to be apprehended), let him juftify the purchafe ; or let him prove his 
purchafe by credible witneffes. But if the feller, attending, do not acknow¬ 
ledge the fale, let the buyer compel an acknowledgment by the evidence of 
his own witneffes, who knew of his purchafe: and this only is a true pro¬ 
duction of the feller; it is not fufficient, that he merely point out the per- 
fon of the feller. 


Is not this inconfiftent with the text of Vya'sa ? 


XLIX. 


Vya'sa But if the feller be produced, the purchafer fhall 
by no means be condemned; for then the law-fuit muft 
be continued between the owner of the thing loft and the 
feller. 


It is not inconfiftent; for this is proper, fince the word law-fuit here 
denotes the fuit promoted by the original owner of the thing to obtain his 
property. When a man claims a thing, which has been purchafed by any 
perfon, why Ihould the buyer unneceffarily take the trouble of producing the 
feller? But when the owner proves his property by witneffes or otherwife, 
that trouble muft be taken. 


L. 

Menu:—But, if the vender be not producible, and the ven¬ 
dee prove the publick fale, the latter muft be difmifled by 

the 
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the kin5 without punifhment; and the former owner, who 
loft the chattel, may take it back on paying the vendee half its 

value. 


Ir the vender being dead, or having gone to another country, cannot bt 
apprehended, and the vendee prove the publick lale, he is not liable to 
punifhment; he muft be difittiffed by the king; and the owner of the thing 
fold without ownerlhip fliall receive the chattel from the buyer. 

Cullu'c abhatta. 


A distinction will be mentioned in refpedtof what fhall be recovered. 

Declaring the mode of j unification, Catva yana lays; ** let him 
prove a publick purchafe ” See : thus clearly excluding jollification by any 
other mode; “There is no other mode ” &c. Ordeal is fiot fuffleient 
proof ; but the fale mull be proved by human teftimony. Or the fenfe may 
be, “no other proof, divine or human, Avail be admitted, except the evi¬ 
dence of witnefles.” In the abfence of the vender, a paper in the vender's 
own handwriting is no evidence without witnefles. Is adverfe pofleflion for 
the fpace of twenty years, or the like, inadmiflible proof? fay not, “ be it 
fofor that would be inconfiftent with common fenfe. To this fotne re¬ 
ply, flat the evidence of witnefles, as the mode of proof required from the 
owner of a thing loll, is only mentioned illuftratively by Ya'jnyaw alcva; 
as proof by kinfmen, in the text of Ca*tya yana, alfo denotes gerterahy 
proof of a title or of previous poflt^ffion. It cannot be objeaed, that a 
Written document Would be proof of right; for that is not admiflible evi¬ 
dence in fuch a cafe. Neither can it be objeaed, that there is a diftrn&tott 
in the exposition given in the lietncicara, on the text of CatyaYANA 
(XL 1 V); for that is otherwife explained by the fame author. 

But the author of the Retncicara , expounding kinfmen as intending psoof 
in general, fays, ‘ if kinfmen, that is, witnefles, cannot be produced, other 
evidence may be brought.' It muft be conlidered, that, if ordeal be atimif 
Able proof, the mention of it is fuperftuous, fince it would be comprehended 
in the general fenfe of the expreflion ufed in the text of Catyayana. 

It 
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jttcaanot be objeded, that it is only mentioned for the fake of the order 

Afferent proofs are admiffible ; for ordeal is directed on failure of other 

proof. 


Proof is declared to be by writing, by pofleffion, or by wit- 
neffes: on failure of thefe feveral proofs, one of the feve- 
ral ordeals is ordained. 


Homan teftimony cannot be pollponed to ordeal; it would be contrary 
to common fenfe. Thus, fome perfon having received the flolen property of 
another, and, afterwards, the true owner feeing it, the poffefTor pleads the 
purchafe, and to prove it offers a document in the feller’s own handwrit¬ 
ing; in that cafe, it would become fufficient proof. In caufes concerning 
loans and the like, the document muft be verified by comparifon with ano¬ 
ther document in the fame handwriting; but here, without reference to the 
vender, a written document cannot be given in evidence; yet the writing of 
a perfon refiding at a difiance would, when collated with another document 
in his handwriting, become evidence, after the death of the writer. Nor 
can it be faid, that there is no difficulty in admitting a written document to 
be fufficient proof of property, on the part of the owner of a thing loft* 
fince the fale regards him ; and the evidence on both fides being equal, the 
proof fails. A document in the handwriting of a vender, who refided in 
a diftant country, is no evidence; but if his refidence be near, even his fens, 
acknowledging the fale made by their father, become witneffes. The word 
“ there” fhows, that fecondary evidence, in neglefl of the heft evidence, is 
not admiffible. It would contradidl the legiflator’s own words; thus, if the 
word kinfman be ufed for proof in general, “ there” alfo refers to proof. The 
meaning is, that, if there be poffible evidence, another mode of proof (that 
is, proof by ordeal) fhall not be admitted. What follows from the rule, 
that proof by ordeal is not admiffible, if there be evidence, muft be well ex¬ 
amined. Thus fome interpret the law. 


Vrihaspati:—-Poison is the ordeal ordained, where a thou- 
fand pieas have been flolen; fire, where the theft is a 
fourth lefs, or feven hundred and fifty pieces ; water, where it 



') ( *66 ) 

is fliree-fourfchs Ms, or two hundred and fifty pieces ; and 
the balance, where half, or five hundred pieces , have been flo- 
len. 


Ordeal being thus direfted in cafe of an accufation of theft, and this 
being, in its effedt, fimilar to a charge of theft; therefore the opinion of 
Chande'swara is right. “ There” &c. (XLVII 2) refers to wftnefs, ex- 
pi lined in the Rein dear a evidence in general. As for what has been faid, 
fhat' if a man, alleging a written document in the feller’s own handwrit¬ 
ing, exhibit a document fubferibed by a per (bn, whofe refidence is in adif* 
tant country, then, a writing being no evidence, proof muft be required; 
all that is futile, for it becomes evidence when the handwriting of the 
feller is proved; and 1 here, if the handwriting be doubted, proof may be 
reqfuire’d : and if it be wifhed to prove the handwriting by companion with 
another document ; even in that cafe the writing may be fo proved. This 
again is nothing to the purpofe. 

When neither party can adduce evidence, what final! be the decifion? 
itnd when the buyer cannot juftify the purchafe by evidence', but the 
plaintiff proves his property, what fhall be done ? The law declares 
it; “ the defendant not clearly proving &c.” (XXXIX). If the plaintiff 
fay, “ this metallick Veffel contained a thoufand pieces of filver belonging 
to me, reftore me the veffel with the money,” the veffel and the money 
fnull be reftored, if the defendant cannot perform ordeal; but, if he can 
difprove the money by ordeal or otherwife, the veffel only fhall be reftored. 
Thus fome expound the law. But this is futile ; for it is inednfiftent with 
the practice of great perfons. An expofition, eflablilhed in orte cafe, is ap¬ 
plicable to another, unlefs there be a fitjjicient objection ; under this maxim, 
the very rale, delivered under the title of loans and payment (Book I, 
v. CXCIX}, is proper in this cafe. 


From this text, delivered under the title of loan and payment, it ap¬ 
pears, that, much being claimed by the creditor from the debtor, fo much 
only, as is proved, fhall be recovered: and the fame is proper even in this 
cafe. The expreffion being general, if it be received as applicable to the 

whole 
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claim, then an unproved claim isfurely null It fliould not be ofe- 
je&ed, that the text is limited to the title of loan and payment by the ufc of 
the term Sam (which commonly fignilies creditor); for its literal mean¬ 
ing of owner is pertinent. 




LI. 

Nareda Let not the purchafer conceal the man from 
whom he purchafed; on that man depends his own juftifi- 
cation: if he aft other wife, his crime is held equal, and he 
{hall fulfer the fame punifhment. 

If he aflotherwife, if he conceal the vender, his crime is equal to the crime 
of the vender, and he (hall fuffer the fame punifhment: that is, the pun foment 
of larceny to which the vender would have been liable . 

The Rctnacara. 


If the buyer be a near kinfman of the owner, (hall the penalty be an amerce¬ 
ment of fix hundred panas, as dire&ed for fale without ownerfhip by a 
kinfman (XL); or {hall he be punifhed as a thief? It is (aid, fufpicion of theft 
being removed, if the vender be proved, although his perfon be concealed, 
there is no difficulty in faying, that the penalty for concealing his perfon 
{hall be fix hundred panas ; but, if the vender be not proved, the buyer ap¬ 
pears to be the real thief, and (hall be punifhed as fitch, even though he be 
a near kinfman. That, however, is not indicated by this text ; but, a fine or 
punfoment being dire&cd by the text of Catya'yana (XXXVIII), it ap¬ 
pears, that he (hall be punifhed as a thief, becaufe his crime is equal to lar¬ 
ceny. 

What is the concealment of the vender ? If it confilt in not particularly 
mentioning, that the thing was purchafed through that perfon; why fliould the 
buyer dofo? When he difhoneftly buys the property of his own kinfman, 
from a ftranger, at a low price, having been requefted by the feller not to 
make known, that it was fold by him ; the buyer might in that cafe conceal the 
man from whom he purchafed, through fearof forfeiting hisfriendfhip,or from 
fome other motive. Or the word may be explained “ the written contra&;” 

and 
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the fcnfe may be, “ let not the purcliafer conceal the contratfc 
See.” and the motive for concealing it may be the apprehenfion of making 
known the very low price at which the thing was bought. 


How is it known, that the contract is concealed ? It is not afeertained by the 
mere omiflion of producing it, whereby a failure in juftifying the purchafe 
would imply wilful concealment ; nor does it appear from the text of Na're* 
da (Li), that the punilhment of larceny is ordained for a firnple failure in 
jollifying the purchafe; were it fo, the offence would be equal whenever 
the purchafe was not juftified ; but, this not being declared, the expreffion, 
“ let not the purchafer conceal &c.” cannot be fo applied. To this it is 
anfwercd, if the buyer in the firft inftance produce the contract, and af¬ 
terwards, defending the fuit before other arbitrators, conceal it, ia 
this and other cafes concealment is afeertained. In this cafe, if the pur¬ 
chafe be proved, the purchafer, being a near kinfman, lhall not be punilhed 
as a thief, but be fined fix hundred panas , for his offence in concealing the 
contract. 


But, if the owner have no proof of his property; nor the buyer, of his 
purchafe; the claimant lofts the caufe: for the purchafe is not to be jufti¬ 
fied, until after the claimant has proved his property. 


LII. 

Vrthaspati : —■ In a fuit, where proof is deficient, the king 
muft himfelf decide according to the equal, greater, or 
lefs credibility of the parties. 

Employing fpies in the manner mentioned under the title of bailments, 
and thus afeertaining the equal, greater, or lefs honefty, or difhonefty of the 
parties, the king muft himfelf decide the fuit. 

The Rctnacara . 


The meaning is this; when a buyer, fued by the owner, has produced 
the feller; and, the fuit being continued againft the feller, both parties aflert 
their own property in the thing, but neither have fufficient proof; ia fuch 

a 


a cafe this text is to be followed. The decifion, where both parties are 
equally credible, will be mentioned : if one party be lefs credible, he Iofes 
the caufe; and the perfon, whole credibility is greater, gains it. 

It is the btdinefs of a fpy, aftuming the appearance of a thief, or fome 
other difguif t fuch as that of one employed in the fervice of a petty prince, 
to infinuate himfelf into the friendfhip of the man, and detefl his conver- 
fation and condud with his relatives. Sometimes the fpy fays, “ to day 
let us carry to a diftant place, and fell, this chattel which has been private¬ 
ly obtainedand according to his anfwer his condud is to be prefumed. 
Wife kings* or their officers, may themfelves adopt other modes. 

According to this opinion, if neither party can adduce proof, their 
general condud ffiould be examined; and thus may the fuit be decided : in 
other cafes the general condud even of witnefles ffiould be examined: 
otherwife, the king would be unjuft ; and the lofs would be equally borne 
by both parties, whenever proof is deficient. This ffiould be examined 
by the wife. 

But Misra holds, that, if the purchafe was publickly made, and the 
buyer cannot produce the vender, his place of abode being unknown, the 
buyer ffiall not be fined j for he is not criminal. Who then ffiall have 
the thing? Shall the owner have it, becaufe his property is not annulled? 
Or ffiall it remain in the buyer’s pofleffion, until he receive the price ? 
Vrihaspati fays; in a fuit, where proof is deficient, if it be pleaded, that 
there are not means of afeertaining the Vender’s place of abode ; (if the buy¬ 
er fay, “ I know not where the feller is;”) the king muft decide according 
to the equal, greater, or lefs credibility of the parties: the lofs muft hecef- 
farily be borne by both parties, according to their refpedivechara&ers. 

What decifion ffiall be given? The fame legiflator propounds if. 

LIII. 

Vrihaspati -If a purchafe be made before a publick af- 

fembly of traders , with the knowledge of the king’s of- 

D d ficers, 
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whole dwelling-place is unknown j 
after the death of the feller though 


£. The owner of the thing may recover his own property, 
on paying half the price given : half the value is loft to 
each of them ; fitch rauft be the decifion. 


“ Before a publick amenably of traders meaning generally a market 
or the like, ,r With the knowledge of the king’s officers f* officers appoint¬ 
ed by the king for that purpofe: this alfo is a general expreffiom “ From 
a feller, whofe abode is unknown from one, whole dwelling 13 not well 
known. So the Retnacara . 


In the cafe of a private purchafe, the buyer mutt reltore the thing to the 
owner, without receiving back the price, as already mentioned. 


How can the buyer be entitled to half the price according to the opinion 
of Su'lapa'nxj fince the owner's property in effefls ftolen is not annulled, 
and the owner has not received the price ? But, according to the opinion 
of Va'chespatibhatta'cha'rya, the buyer receives no part of the 
price, fince the fale is null, as a fale without owneriliip, although the thief’s 
property in the thing have been transferred; or he is entitled to the whole 
price becaufe he has property in the thing. 


L 1 V. 

VrThaspati:— A purchase from an unknown feller is one 
fault ; negligence in keeping the thing is another; and 
thefe two faults are to be confidered as juft caufes of lofs to 
each. 


By mentioning, that both are in fault, it is meant, that equal lots is the 
puniffiment of both faults. Thus, according to''S u'l apa'ni, although the 
owner’s property in the thing was not annulled, he pays halt the price, on 
account of his fault in neglecting the cuftody of the thing! and the buyer 

lofes 


lofcs half the price, on account of the flight offence of buying from an un¬ 
known vender. 

According to this opinion, is not the half price, received back by the 
buyer, an exceffive advantage ? He does not receive half what remains above 
the lofs i for the thief, not the owner, received the price from him : confe- 
quently the lofs of the chattel received from the thief is the aCtual lofs j and 
what the buyer receives from the owner, becomes his gain, fince the owner 
had no concern in the fale: what is given by the owner, ought therefore to 
be taken by the king, as a fine. To this it is anfwered, fince it is not fit that 
the king fhould receive the fine for the fault of neglecting the cuflody of tae 
thing; and fince the payment of it is neceflary under this text} and fince it 
is alfo neceflary that the buyer fhould receive it from fome perfon} the king 
fhail caufe it to be paid to him. *' The king fhould himielf decide Sec* 
(LII). Therefore, although it might not accord with general reafoning, the 
buyer fhall receive half the price with the approbation, of a king, who governs 
according to law. 

According to the opinion of Va^hespati bhatta cha / rya, there 
is no difficulty : the full property is revived, where the feller is known, by the 
mere production of the feller : but, in this cafe, full property is revived after 
paying half the price} and the buyer is not entitled to receive the whole 
price, becaufe there has been a fault on his part. 

LV. 

Mari'chi : —If a purchafe be made by day before a publick 
affembly of traders, with the knowledge of the king’s of¬ 
ficers, the purchafer is juftified, and acquires the abfolute 
property. 

2* But if he cannot produce the feller, his dwelling-place 
being unknown, the lofs fhall be borne equally by the 
buyer, and by the formtr owner who had loft the thing. 

** His dwelling-place being unknown,” or it being uncertain whether he be 
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expreflion is general. If the property be not prov’ed, 
decifion in the fiiit between the owner and the thief? The 
tor both are equally in fault: and the Retndcara fo expounds the text. 


LVI. 

Vishnu: — There is no crime in him, who ignorantly buys 
from a granger the goods of another: but the owner fhali 
recover his property. 

On paying half its price mud be fupplied in this rule : thus it does not relate 
to private purchafesj if it did, it would be improper to fay, that a buyer fhould 
be acquitted, without proof of a fair fide, though fufpe&ed of theft: but re¬ 
ferring the rule to an open purchafe, it coincides with the text of Vr ihas- 
pati (LIU ); and fitly fhows that the property fhali be recovered on paying 
half the price. It cannot be fail, that no fine is incurred, if a fale privately 
made be any how proved; but the owner {hall recover his property, without 
paying any part of the price : and in the cafe of a fair fale, the proper decifion 
is that, which is mentioned by Vr ihaspati (LIII). A fale proved par¬ 
takes of the nature of a fair fale. 

Mi sr a fays, feme purchafes, though made from the owner himfeif, are 
queitionable ; and the rule of decifion is the fame as in fale without ownerfhip, 

LVI I. 

Vr ihaspati :—There is no fault in the-man, who purchafes 
a thing, at a fair price, delivered by the owner in the pre- 
• fence of credible perjons; but a fraudulent purchafer is a thief: 

2. A fraudulent purchafe is declared to be that, which is made 
at a very low price, in a private apartment, in a place out 
of the town, by night, in a fituation where the bargain 
cannot be overheard, or from a man not known to be ho- 
neft. 


Delivered by the owner in the prefence of credible-perfons: the text 

mull 



be fo fupplied. By the fubfequent phrafe, “ a fraudulent purehafer is 
a thief,” which is expounded, purchafing in the receffes of a houfe, it mufl 
be underftood, that a fair purchafe is made in a place fit for fueh tranfa&ions : 
a very low price being mentioned in the fubfequent verfe, “ price” in the 
firft verfe lignifies a fair price. Accordingly, if a man buy a thing at a 
very low price, even from the owner himfelf, whom he has brought to his 
own houfe in the night, and whom he has deceived, he is criminal, and 
fhall be punifhed as a thief. But there is no offence in a fale voluntarily 
made, at a low price, by an indigent man, with the approbation of great 
perfons : and fuch is the practice. 


What is the rule concerning traders, who give a little grain or the like 
to indigent perfons diftreffed for fubfiftence and applying for a loan, and 
who take a writing for the debt at a high valuation; or who receive a very 
high price for a fcarce and neceffary article ? Is the contract legal or not ? 
The queftion is anfwered, as in the title of loan and payment; under the 
text of Catvavana (Book I, v. XXXVII x), intereft voluntarily pro~ 
mifed muft be paid; but, if the promife have been extorted by force, fuch 
intereft fhall not be paid; fo, in this cafe, a price or the like, voluntarily 
agreed on, ftands good ; but if confent have been extorted, it does not ftand 
good. For example, a man, diftreffed to provide for his father’s obfequies, 
wilhes to fell his own furniture ; but not readily finding a purchafer, ap¬ 
plies to fome perfon, faying, “ affift my occafions the other, hearing all 
the circumftances, replies, “ this is your purpofe, but I defire gain and 
the vender rejoins, “ I know, that my purpofe muft be accomplished by 
you at the expenfe of your own wealth; I am fully fatisfied to fell at a 
low pricein fuch a cafe there is no offence in buying at a low price. 
Bat, fliould he, being of a harfh difpoiition and defirous of purchafing the 
thing at his own price, offer to a man, who cannot go elfewhere, half the 
price, at which luch things are fold on all fides, and bid him go where he 
p I cafes if hi will not take that price • in that cafe a purchafe at fuch a price is not 
valid ; and the fame muft be underftood of fixing an exceflive price, accord¬ 
ing to the circumftances of each cafe. But there is no offence in traders, who 
keepaftore of commodities for a long time, if they receive a high price, 
voluntarily paid for a fcarce article : there is offence in obtaining a high price 

E e by 


MIN isr/fy 


( n 4 ) 

the like. All this is Hated as refultitig from the rea- 
fon of the law, on the expofition of the text as delivered by Misra : it 
lhould be examined by the wife. 

Chande'swara, inferting this text among thofe which fliow fale with* 
out ownerlhip, fays nothing exprefsly regarding it. After the text of Vish- 
N u (LVI) he inferts the following text. 

LVIII. 

Nareda :—An open purchafer is clear of imputation; but 
a purchafe in fecret is a theft. 

After this text, inferting the text of VR ii-iasFati (LVII), he fubjoins 
the text of Na'reda (XXXVIII) as expounding the fenfe of the preceding 
text. If the text of Vr! haspati (LVII) relate to fale without ownerlhip, 
the fenfe is this; “ delivered by a perfon pretending to be the owner.’* 
The term ( aihyacjha ) fignifies one capable of fuch tranfa&ions as fale and 
the like. Civil contrail is among the fenfes of acfha in the dictionary of 
Amera. According to this interpretation, “ from a man not known to be 
honeft” (afatah), fo expounded by Chandeswara, is pertinent in the li¬ 
teral fenfe of the terms. It is mentioned to intimate, that there is no offence, 
if the man, though in faCt a thief, have the appearance of being no thief. 
But, according to the opinion of Misra, it means, from a perfon not praifed 
or revered t that is, from an infant or the like. Amera mentions praifed 
among the fenfes of Jut. Or fraudulent purchafe is here defcribed generally. 

LIX. 

Ya jnyawalcya He, who (hall receive, from the hand of 
a ftranger, what had been taken from him, or what he had 
loft, without giving notice to the king, fhali be fined nine¬ 
ty-fix panas of copper. 

He, who receives it, without giving notice to the king, that his proper¬ 
ty had been taken away by that perfon, fhali be fined ninety-fix paws; for 

he is guilty of concealing a thief. The Retndcara. 
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fliall be fined, becaufe he deprives the king of his due. 

MiskAi 

A fine is due from the thief to the king. Thus both gloffes agree, A 
fine has been declared in the cafe of a fale of loft property by a ftranger j 
confequently there is nothing incongruous. 

Is there no offence in felling a waif? There is, if it be fold within the 
fpace of three years; but not, if it be fold after that term : for it is proper, 
that another fhould obferve the fame rule which is preferibed to the king. 

LX. 

Menu : —Three years let the king detain the property, of 
which no owner appears, after a dijlinH proclamation : the 
owner, appearing within the three years, may take it; but, 
after that term, the king may confifcate it. 

2, He, who fays, “ this is mine,” muft be duly examined; 
and if, before he infpett it, he declare its form, number, and 
other circumftances, the owner muft have his property; 

3, But, if he {how not at what place and time it was loft, 
and fpecify not its colour, fhape, and dimenftons, he 
ought to be amerced. 

It muft be noticed, that, if the owner, showing the time and place and fct 
forth, claim the thing even after three years, he may recover it, provided he 
had not negle&ed it. However, by the text of Menu, there is no offence 
in felling it after that term, if it be not claimed. Accordingly, fince a 
a waif is to be taken by the king, a man /hall be punilhed, if he appropri* 
ate it without acquainting the king. 

LXI. 

Menu :—One commodity, mixed with another, {ball never 
be fold as unmixed ; nor a bad commodity, as good; nor 

lefs 





lefs than agreed on; nor any thing kept at a diftance or con¬ 
cealed. 


Goods dyed with faffron and the like, mixed with goods dyed with faf« 
flower and fimilar drugs, lhall not be fold as unmixed-, nor a bad. commodity as 
good; nor lefs than the weight agreed on; nor a thing which is at a diftance j 
nor goods which have loft their colour: this being fimilar to a fale without 
owner/hip, the punilhraent fhall be the fame. 

CULLU'CABHATTA. 

What quantity ftiall be taken to determine the proportion of punifhment 
fimilar to that of larceny ? It is faid, fo much as is the proportion of the 
inferiour commodity mixed with another ; or computing the price of good and 
bad commodities, fo much as is the gain by felling a bad commodity at the 
price of a good one; and fimilarly in other cafes: for there is no theft in re¬ 
gard to the other portion of the fale. 


The kw of fale without ownerlhip being extended to this cafe, the fine 
for a kinlman is fix hundred punas. It mull be considered, in the cafe of 
fale without ownerlhip, that, if a trifle be fold by akinfman, the fine fhould 
not be fix hundred panas: for this would be difproportionate. When the 
fine for theft would be fix hundred panes, he fhould pay the fame; and it 
is the limit of his amercement; but where the fine for theft would be lefs, 
he fhould pay the fame fine as a thief; and let it not be objected, that there 
is no argument, whence to deduce whether fix hundred panas be intended as 
a lefs or greater amercement than the fine for theft; it is proper, that the 
fine be lefs, fince a kinfman is entitled to the ufe of the property. 
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CHAPTER III. 

ON CONCERNS AMONG PARTNERS. 
SECTION I. 

ON PARTNERSHIP IN TRADE AND ADVENTURE. 

I. 

AREDA When traders, or others, jointly carry on 
bufinefs, it is called a concern among partners, a title 
of judicial procedure. 

** Jointly," ona joint flock. 

The Retndcara. 

The word fignifies mixed or united } for the verb bhu compounded with 
the prefix Jam fignifies mix. That union is formed by means of a joint 
flock, or by means of united perfonal efforts. Thus five traders, uniting 
their capital, carry on trade by purchafe and fale of commodities; or five 
men, receiving wages, undertake jointly to aflift the bufinefs of fome rich 
perfon. The expofition of the Retndcara muft be underftood as illuflrative 
of a general fenfe. The meaning of the text is fubjoined: the expreffion, 
** and others,” comprehends officiating priefts receiving a ftipend and the 
like. The union of capital or exertion, for work, for commerce, for effect¬ 
ing forne bufinefs, for a facrifice or the like, or the fame work performed 
by feveral perfons on a joint flock, or with united labour, is a concern a- 
mong partners, or is a common exertion by partners j the inflexion of one cafe 
being fubftituted for another. Confequently the performance of the fame work 
by two or more perfons, uniting by means of joint capital and fo forth, is a con- 
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common exertion of partners (fambbuya famutfhana) / Jl*k 6 , preceded 
by Jamut, fignifies performance of work. Or the relative is employed in the 
feventh cafe with the fenfe of refuge or prop, as in the example, “ refides 
with his preceptor confequently that agreement or rule, on which bufi» 
nefs is jointly conducted, is a title of law called concerns among partners. 
The pronoun is ufed in the mafeuline gender as in the text, of Vya'sa 
(C hapter II, v.IV). 

With what perfons fihould partnership be con traded ; and with what 
perfons fliould it not be contracted l This queftion is anfwered in the fubjoin- 
ed text. 

Hi 

Vrihaspati :—Prudent men fliould not carry on trade, or 
the like, jointly with perfons deficient incapacity or in- 
duftry, afflicted by difeafe, ill fated, or deftitute of friend 
and home; 

a. Let a man carry on bufinefs jointly with perfons of 
high birth, able, diligent andfenfible, fkilledin coins, in 
purchafe and in fale, honeft and perfevering. 

In all affairs, an incapable man fliould be excluded. An indolent man, who 
negle&s bufinefs, though able to perform it, fliould in general be excluded : in 
fome inflances however, as in the duties of an officiating prielt, the exclusion is 
not effcntial. The exception of a perfon afflided by a diftemper, which dis¬ 
qualifies him for bufinefs, is proper, for he is incapable: it is repeated, becaufe 
the exclufion of a perfon, in whom difeafe has made its fir it appearance, is necef. 
fary on fome occafions • and a perfon affiidted by a difeafe indicating a taint of 
fin mail be excluded from the performance of iacrifi.ee. though otherwife capa¬ 
ble ; for even pure perfons, jointly performing a religious rite with him, would 
be cliihonoured, fince no benefit would arife from it. Outcafts and the 
like uiould alfo be excluded from the performance of a facrifice or other cere¬ 
mony j for the term is illuftrative of a general meaning. “ Ill fatednot 
dellffied to acquire wealth, gain, honour, and the like ; it may be known from 
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-: L ^>horolcope, or from the vifible refult of his ad ions: he muft be founncdlo 
the concerns of traders and the reft. “ Deftitute of friend” or protestor; 
focha man is excepted in concerns of trade and the like ; for, fhould a difpo - 
fition to knavery or wickednefs arife, it would not be repreffed: or " deftitute 
of homef’ excepted in the apprehenfion, that ftich a perfon might abfcond with 
the property. 


“ Persons of high birth a perfon fprung from an honourable family will 
not be difpofed to break his engagements, even though his life be endangered. 
“Able;” {killed in buftnefs. “Diligent;” attentive to bufincfs without 
confidering his own eafe: fuch a perfon is fuperiour to men in general. “ Sen-* 
iiblecapable of contriving expedients, when diftrefs occurs : even in the 
performance of religious rites, the ceremony mifcarrying, a perfon acquainted 
with the modes of expiation or the like may be required ; other cafes a re obvi¬ 
ous. “ Skilled in coins” ; explained in the Mitdcjhara. ftamped money, gold 
nijhcas and the like ; converfant with thefe, and with filver coins and the reft, 
and {killed in diftinguifhing coins which contain copper or the like: in com¬ 
merce his excellence is obvious; in other affairs he is alfo ufeful. f< Skilled in 
purchafe and in fale ;” in commerce, he, who is converfant with purchafe 
andlale, knows the profit to be made: in other inftances it muft be explained 
according to circumftances. “ Honeft , or pure,” is referred to conftant, occa¬ 
sional, or voluntary rites, or to concerns in general. 

Is not the dired precept fuperfluous, fince partnerflffp is of courfe permitted 
with perfons different Irom thole excepted; or the exceptive text fuperfluous, 
fince perfons, different from thole with whom partnership is dtreated, are of 
courfe excepted; and thus, is not the repetition fuperfluous ? No ; the ex¬ 
ceptive text is neceftary to exclude the perfons therein defcribed ; and thedire&: 
precept is neceftary to denote, that the perfons defcribed in it fhould be fought 
io*. All perfons, different from thole defcribed in the fecond verfc, are not to be 
excluded: perfons not of high birth, nor yet deficient in capacity and fo forth, 
ma y oe Emitted: but if a perfon of high birth and fo forth be found, he. (hould 
be preferred. 1 his fenfeis inferible. The text is a precept of ethicks, Ihow- 
ing preient good and evil: therefore, fhould the precept be not obferved, pre¬ 
font evil, as lofs, ftrife, or the like, enfues; but it is no breach of duty: on 
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any how to maintain a perfon afflicted by difeafe is a duty 
there is no offence in fometimes admitting an indolent perfon into partnership, 
on an agreement for conducing commerce upon the ftock of one, by the labour 
of another. It mull be confidered, that, if all exclude incapable perfons and 
the reft, it follows that all partners inuft be capable: confequently a partnership 
of capable with incapable perfons is forbidden. In fome inftances a partnership 
may exift of perfons all deficient in capacity ; for none of them are incapable, 
compared to each other t but if, among perfons of limilar rank, one be fupe- 
riour, refped fhould be Shown to him. 

III. 

y 

Nareda;—The jun&ion of ftock is the caufe of men car¬ 
rying on bufmefs in partnerfhip with a view to gain; there¬ 
fore each fhould contribute his fhare to the common ex¬ 
ertion. 

“ Junction of ftock unionof capital. “ Is the caufe;” is the effici¬ 
ent means. ** Therefore,” that is, for this reafon, they fhould make exer¬ 

tions in proportion to their fhares. The text is fo expounded by Chandf/s- 
wara. W ithout a capital, or ftock, trade cannot be carried on; therefore 
let all contribute wealth, and fupply what is required for trade, as the hire of 
boats, oxen and other carriage. “ In proportion to their fhares;” that is, 
let not one furnifh the whole; as appears from a text which will be cited. 

IV. 

Nareda:—A s the fhare of a partner, in the common flock , or 
in work, is equal, or more, or lefs, in the fame proportion, 
fhall his charges, lofs, and profit be equal, increajed , or di~ 
minified. 

As the fhare of each partner in the whole capital is lefs, more, or equal, 
io fhall be his “lofs’' on the capital, by the finking of a boat or the like : 
the lofs fhall be fettled in proportion to the fhare of ftock. 

*' Charges,*” neceffary charges; the king’s taxes, and the hire of boats 
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** Profitgain. If trade be again carried on upon the pro* 
fit added to the original flock, the lofs and profit is fliared as abovemention- 
ed. Both texts may be applied to agriculture and the like, unlefs more be 
expended by one of the partners, of his own authority. In directing, that 
the charges, lofs and fo forth be increafed or diminifhed, in proportion to the 
fhare of a partner in the common flock, the fame is underflood of labour: as 
is clearly exprelTed in the following text. 

V. 

Vr ihaspati : — As his (hare of the outlay is equal, greater, 
or lefs, in the fame proportion, unlefs there be a fpedal agree¬ 
ment, fhall each partner pay charges, perform labour, and 
receive profit. 

“ Charges j” lofs by the finking of a boat or the like; and difburfement 
for the payment of the king’s taxes and fo forth. All this fuppofes, that there 
is no fpeciai agreement, 

VI. 

Ya'jnyawalcya : -— In a partnerfhip among traders, who 
carry on bufinefs with a view to gain, let the profit; and 
lofs be diflributed to each according to his fhare in the 
flock, or according to fpeciai agreement. 

If there be no fpeciai agreement, the diftribution muft be regulated by the 
(hares in the {lock; if there be a fpeciai agreement concerning profit and lofs, 
let the profit and lofs be diflributed accordingly. The Chin/.Ament. 

Profit and lofs are mentioned as inllances merely; for the reafon of the 
law is equally applicable to labour. The Retnacara concurs in the fame ex¬ 
position, but reads, in the fourth meafure of the verie, yat'hd vd famvidd 
critau , infield ofyat'ha vd famuduhniam: it is expounded * or as fettled by 
a Special agreement.’ According to this opinion more is allowed, under a, 
fpeciai agreement, to one of the partners, from a motive of refpedt or af¬ 
fection: but, extorted by force, fuch an agreement is null (Chap, II, v. X)* 
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ire be a fpecial agreement in refpedt of labour, it is exprefslv declare' 
contribution fhali be unequal. 


VII. 

Na'reda :— Let the partners, un'lefs bound by a previous 
agreement, duly contribute to the flock, to the charges of 
living and of trade, to the dedu£tions, and weights, and 
the care of valuable articles. 

“ Stock;” ftore for purchafe and file. “ Charges of living 5” way 
charges. “ Charges of trade;” hire. “ Dedu&ions” made, for particular 
purpofes, from the joint property. “ Load ;” weights. “ Valuable ar¬ 
ticles;” landers wood and the like. “ Duly,” as is proper. “ Unlefs 
bound by agreementnot being bound, no fpecial agreement having been 
previoufly made. 

The Retndear.a. 


“ Way chargesif one of four partners go to a foreign country, to buy 
or fell, let all the partners defray his way charges ; and fimilarly defray the 
charges of his maintenance while living abroad; for the reafon of the law 
is equally applicable ; and it is equally intended by the text, fmee the 
word hire fignifies food in general. “ Charges of trade, or hire y the term 
is illuftrative of a general meaning, comprehending the king’s taxes and the 
like. “ Dedu&ions” may occur where an excefs has been given by mif- 
take, and in other cafes; there is no objection to the explanation of this 
term as intending debt : if it happen that a purchafe, or the king’s taxes, 
cannot be fupplied from the flock already accumulated, it being then necef- 
fary to contrad a debt, the debt contra&ed by the partner fent abroad, who, 
though nor exprefsly authorized, has not been reltrided from contra&ing 
debts, mull be paid by all the partners. But this is not mentioned in the 
jR etnacara. “ Load,” explained weight, intends the weights tifed in com¬ 
merce and fo forth. Let them provide and defray thofe feveral articles. 
By the expreflion ‘ and fo forth,’ gift and the’like is comprehended in the 
arlofs. “ As is proper;” in proportion to their fliares. “ No fpecial agree¬ 
ment having been previoufly made;’ 5 an agreement for exemption from 
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labour not having been made, at the time when ali united in partnerjhip: 
not being bound by fueh an agreement. 

Others explain the text, “ Let all apportion the veffels, the accumula¬ 
tion, the charges, the expenfe of tranfport and of cuftody, and the durable 
fhares.” If any misfortune happen, it fhal! not fall on one of the partners. 
But, if there be an agreement for proportioning the labour, all lhall not 
perform all the work, but they fhall furnilh labour refpe&ively, according 
to agreement: as is intimated by the concluding part of the text. Or, if 
there be an agreement, that one of the partners fhall contribute no labour, 
it mufl: be fo fettled. 

Both opinions fhould be admitted; for they are proper: and what is 
confident with common fenfe, though not mentioned in either expofition, 
muft neceflarily be underflood as comprehended in the fenfe of the text. 


VIII. 


Vyasa : — Never deceiving each other, prefent or abfent, 
let them make fales and purchafes, according to the value 
of the various articles. 

Here the privative a muft be interpofed; “ not deceiving:” that is, let 
them tranfabt bufinefs, never deceiving each other. 


The Vivada Chmtdmem . 


Deceit in the prefence of the partners confifts in appropriating things un¬ 
der falfe pretences, or in not making due exertions. Thus, one of the part¬ 
ners takes a thing and fays, in the prefence of the reft, “ I take my private 
property which was placed here;” or he miftates the price paid for a com¬ 
modity. Deceit in refpebt to labour may be thus: when fent for any bufi¬ 
nefs, he fays, “ this bufinefs is not to be performed by me;” or fays, “ I 
have performed much labour, let this bufinefs be done by you.” Deceit in 
the abfence of the partners is obvious. Let them proceed according to the 
profit between the purchafe and Lie of the various articles, as cloves, nutmegs, 
peafe, wheat, cotton, grafs and the like. 


IX. 
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IX. 

Vrihaspati:—They are declared to be competent arbitra¬ 
tors and witneffes for each other, in doubtful cafes of de¬ 
ceit, provided they bear no enmity to either party. 

4< They the partners. 

The Retnacara . 

I? one of eight partners, being accufed of deceit, does not charge a (han¬ 
ger with the fault, but fimply denies the fraud, thofe partners, who are 
neither accufers nor accufed, may officiate as arbitrators to decide on the 
fraud alleged ; and they may be witneffes. An exception is mentioned, 
“ provided they bear no enmity to either party,” to the accufed or accufer. 
The meaning is, that, if there be any di’lpute concerning trade in partner- 
ihip, the arbitration of the partners may in forne inftances be admitted; but 
the evidence or arbitration of Grangers or king’s officers is not forbidden. 

Others read the latter part of the text, “ let them not, from an ino¬ 
pal Te of hatred, expel a partner on pretence of fraud.” * Though natural¬ 
ly averfe from him, yet unable from modefty or other motive at fird to re- 
fufe him, having thus, from falfe fhame or other caufe, once admitted a 
perfon not agreeable to them, ihould they, recalling their averfion, at¬ 
tempt to expel him on a falfe accufation, let the king prevent them. 

How then (hall he be cleared ? In the mode mentioned by VrIhas- 

P A TI »' 

X. 

Vrihaspati: — Should one of the partners be juftly fufpe£l- 

ed of fraud in buying, felling, and the like, he may be 

cleared by ordeal: fuch is the rule in all controverfies. 

This text propounds the mode of trial. “ Juftly fufpedted of fraud;” 

* The various reading is on the fourth meafure ; na d<wijbytir d^wejhafanyutah, inftead of yi na d<wu 
dvjejbafan,uidh* 
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igbt guilty of fraud, but with forae doubt j for, if it be certain, he can¬ 
not be cleared by ordeal. If he be not cleared by popular proof, nor be con¬ 
victed of fraud, he may clear himfelf by ordeal: it is not ordained in the 
firft inftance; for a text directs, “ on failure of thefe feveral proofs, one of 
the feveral ordeals is ordained” (Chapter II). Sufficient caufe of fufpicion 
muft be ihown to ground this procedure upon; not merely, that he has been 
much employed in the tranfa&ions of the joint trade: this obfervation is 
grounded on the opinion of Rag hun and an a , in the Hayabhdga tatwa; 
“ otherwife partition of heritage could never be made without ordeal, for 
knavery may be always apprehended.” 

If one of the partners, fkilful in bulinefs, have with much labour tranfa&ed 
iales and purchafes at home and abroad; and when partition is made, if he be 
fufpefled of fraud; let him not in the fir ft inftance undertake ordeal, but fay .j 
“ examine the Tales and purchafes.” Then, Chould his ftory be inconfiftent, or 
Hiould he allege a delivery to a perfon, to whom it is not proved that any thing 
was delivered; in this and limilar inftances, fufpicion juftlyarifing, a judicial 
procedure is proper. But otherwife, his confcience is his witnefs. 

Ordeal may be required in a cafe of fraud in regard to labour. Thus, 
one of feveral partners, bound by a previous agreement, purchafes commodi¬ 
ties in another country; another brings thofe commodities home; a third 
fells them at home; in fuch a concern, goods, which were brought by water 
on a boat, being deftroyed by a ftorm, the partners, on hearing of it, fay; 
■*'‘ they were loft by thy negle&s” the other replies; “I did not neglect 
themin this and fitnilar cafes ordeal is directed. “ Such is the rule in all 
controverfieseven in other cafes, in regard to loans and Co forth, if there 
be fufpicion, the party muft be cleared by ordeal or other evidence. Evi¬ 
dence in general is intended. So the Retndcara and Chintamni. 

XI. 

Vrihaspati:—When the principal flock or the profits are 
diminifhed, in the cafe of partnerfhip, by the aft of God 
or of the king, that’ lofs muft: be borne by all the partners 
in proportion to their fiiares. 
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When the accufed is cleared by ordeal or other evidence; and it is proved, 
that the goods were loft without any negleft on his part, by the aft of God 
or of the king; that lofs muft be borne by all the partners in proportion to 
their original {hares, Me repeats what he has before {aid (V); or the word 
may be there underftood as intending charges only (fuch as payment of the 
king’s taxes and the like), not lofs: but the fame rule is extended to a lofs 
which happens without negligence; that is, a lots which happens notwith- 
ftanding the utmoft exertions made to prevent it; or a lofs which occurs when 
the partner, through inadvertence, placed the goods in a perilous fituation, 
without fuifpe&ing the danger. According to the Retnacara the fit ft lofs or 
diminution, mentioned in the text, intends lofs of capital ; the fecond, lofs 
of profit: and Misra gives the fame expofition. If the lofs be total, it muft 
be proportionally borne by all the partners ; if profit only be loll, {hall it be 
borne by that partner, who had charge of the concern when the lofs hap¬ 
pened ? To remove this doubt, the text exprefies, “ when the profits 
are diminifhed &c." If profit be loft with capital, it is proper, on the 
ground of favour, that the partners fliould {hare the lofs of profit; but fhall 
the lofs of capital be borne by him, who managed the concern when the lofs 
happened? To remove this doubt the text expreffes, “ when the principal 
flock is diminifhed &c.” The fame decifion fhould be given, when the profits 
are diminifhed by waiting for a rife or fall of price. An exception is mention¬ 
ed in the following text. 
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XII. 

Vr i haspati :—But, if one partner, acting againft or without 
the affent of the others, by his negligence injures the com¬ 
mon property, he alone muft indemnify all the partners. 

“ Without the affent of the others," unknown to them; fo the Chtntameni. 
It may fignify * not fent to bring goods from a country where they are cheap.’ 
It does not intend a cafe, where, having gone to that country on fuch a million, 
the partner, when returning thence, by accident, without the knowledge of the 
reft, meets with a dangerous place: elfe, a partner could never go to a foreign 
country, where he muft aft without direftions from all the partners, fince they 
would not be prefen t. 
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example ; one partner wiihes to travel by water carriage to a foreign country;* 
the others confent, but fay, “ wait this day } incurfions are expeded from, the 
?irmy of a foreign prince.” The perfon employed, neverthelefs, goes that very 
day j and the goods are plundered by the army of a foreign prince. In that 
cafe a fault is imputed to the partner ading againft the affent of the others. 

In the cafe fuppofed, if the goods be not plundered by the forces of a fo¬ 
reign prince, but the boat happen to fink in a ftorm, what fhall enfue ? It 
cannot be argued, that the lofs muft be made good by him, during whofe ma¬ 
nagement it occurs, because the goods are loft by a perfon adting againft the af¬ 
fent of the others: the motive of forbiddance being different, the prohibition 
is nothing to the purpofe. Not being wholly dependent on their commands, 
fihall he not follow the road of gain, although a motive of objection be fet forth, 
if he be able to counterad the caufeof objedion ? Nor ihouli it be argued, 
that, were it fo, the lofs muft be borne by all. If he had not gone that very 
day, the boat would not have been loft. 

To the queftion thus propofed the anfwer is, the lofs of the boat, happen¬ 
ing in a ftorm, is accidental and unforefeen: it is the ad of God. But, 
if he quit the route to elude the enemy, and the boat be wrecked in conff- 
quence, he muft make good the lofs. Other caffs muft be determined 
on the fame principle. 

'« By his negligence,” is a general expreflion, comprehending the ad of 
God or of the king. It appears from this expreflion, that a lofs, happening 
by the negligence of a partner not ading againft or without the affent of the 
others, muft be borne by all the partners. 


XIII. 

Na'reda :—-And what is loft by the negligence of one part¬ 


ner a&ing againft or without the confent of all the part¬ 
ners, muft be made good by him . 


The import is the fame as in the preceding text. The particleis ufed in the 
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Ya'jnyawalcya :—If one partner does what the others for-' 
bid or disapprove, or if he be negligent in doing what they 
allow, and the common property be injured, he (hall make 
it good; but he, who preferves it from robbers or other mis¬ 
fortune, ihall receive a tenth part of it as his reward. 

The property being endangered by the ad of God or the king without any 
fault on his part, if one partner preferve it by his own exertions, he Ihall 
receive a tenth part. For example a fine accidentally happening where the 
whole ftock. is hoarded, ifone partner extinguish the fire by his own exertions, 
-or be able to fave the goods, he ihall receive a tenth part as his reward. So, if 
he recover goods funk by a ilorm in the middle of the river on their way from 
a foreign country, throwing himfelf into the water at the rifle of his life, and 
dragging them on ihore, he ihall receive a tenth part. Even in the cafe be- 
forementioned, if one partner, going to another province againft the alient of 
the others, five the goods from the army of a foreign prince, by his own ex¬ 
ertions, by infinuation, or by artifice, and gain confiderable profit, it is reafona- 
ele, that he ftiould receive a tenth part. 


A tenth part of what ? It is anfwered, a tenth part of all the goods 
faved. If the partner, who goes even againft the aftent of the others, fave 
the ftock by eluding the enemy, or by other means, but do not gain confider¬ 
able profit * fhall he receive a tenth part of the ftock faved f Since the dan¬ 
ger aroie from his own fault, he is not entitled to a tenth part. But if the 
boat be loft by the ad of God, and he five any goods; in that cafe he ihall 
receive a tenth part of thofe goods ; and all the partners fhall divide the 
remainder, as ordained by the following text. 


XV. 

VrThaspati ;—* If a {ingle partner, when danger is appre¬ 
hended from the a6t of God or of the king, preferve the 
common ftock by his own exertion, a tenth part of it Ihall 

* I infert this refervation to reconcile this and the preceding paragraph. 

be 
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and all fhall have their refpe&ive fhares 


“ Their refpe&ive {hares,” in proportion to their (hares in the original 
flock ; and the pcrfon, who faved the common Hock, fhall have his fhare s 
the tenth part is as it were his reward. 


XVI. 

Na'reda: — He, who preferves, by his own effort, the goods 
of the partnerlhip, when a calamity arifes from the a& of 
God, from robbers, from the king, or from fire, is entitled 
by law to a tenth part of them. 


When danger only arifes. 


The R etnicara. 


XVII. 

Catya'yana :—To him, who fhall preferve goods from rob¬ 
bers, water, or fire, a tenth part of their value fhall be 
given: this is the rule in all forts of property. 

“ Preservej” fave. 

The Retnacara . 

Some infer from the expreffion, “ all forts of property,” that, if the fe- 
veral property of any perfon, in danger of .lofs, be faved by another, even 
in that cafe whoever faved it, (hall have a tenth part of the property faved. 
That is not the opinion of Chande'sWara and Misra ; for this text 
appertains to the title of concerns among partners. Nor fhould it be argued, 
that, if a ftranger preferve any property belonging to joint traders, from 
danger of lofs, he (ball receive a tenth part of it; but Chande swara and 
others deny the reward of a tenth part, in cafe of a falvage of property be¬ 
longing to a Angle owner, as is exprefsly declared by them in thefe words ; 

* fbme hold, that the rule is the fame in all forts of property, even though it 

* belong to a Angle owner, but that is not admiflible, becaufe it is inconfiltent 

l { ‘ with 
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ith the title under which the text is placed! This again is oppofed on the 
fame objection, that it is inconfiftent with the fubjed j for the fubjed pro- 
pofed is the rule of decifion when one of the partners preferves the goods 
from robbers and the like, not when they are faved by a Granger: and it 
has not been fo declared in the Cdniadhenu , nor by Hela'yudha, who hold 
that this has the fame import with the text of Nareda. Ghande'swa- 
ra and others hold, that the tenth part of the property faved lhall not be 
received, in the cafe of property belonging to a Angle owner, which is pre- 
ferved from robbers and the like. Confequently they concur with the Cama - 
dh'cnit and with Hela'yudha. 


What then is meant by “ all forts of property ?" The profits and the 
principal ftock. Or it may be thus explained } there is not, in this cale, 
any fuch diftindion. as that which is declared under the title of loans and 
payment, in regard to the higheft intereft on gold, grain, wool, fruits, flow¬ 
ers and fo forth : but a tenth part of any property faved lhall be received, 
whether it be gold, precious Hones, pearls, pepper, quickfilver, grain, wool, 
grafs or the like. This is denoted by the very expreflion, all forts of pro¬ 
perty : thus the epithet “ all " denies any other rule in regard to any fort of 
property j no diftindion being any where fpe^ified between joint or fever il 
property s but it mull not be objeded, that, if luch be the cafe, whence is an 
exception deduced in regard to the property of a Angle owner? It is dedu¬ 
ced from the fubjed: confequently the meaning is, “ this is the rule in all 
forts of property, whether gold or any other commodity, belonging to per- 
fons engaged in partnerfhip. ’ 


If any man by his own labour, fave the property of partners, or of any 
other perfon, in danger of lofs by water, fire, robbers or the like, what lhall 
he receive ? Although it be not ordained by the law, fomething fhould be 
given to him, as a token of refped, or as a recompenfe, on the authori¬ 
ty of the law concerning other cafes, or on the indudion of common 
fenfe. 


It is inferred that among text,partners, if three join in faving any pro¬ 
perty, which is in danger of being loft in a river, or of being deftroyed by fire, 

thofe 
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ee perfons {hall fhare one-tenth part only, 
DUted in proportion to their refpedive exertions. 


<SL 

which fhould be diflri- 


If one partner oppofed the attempt of favlng the goods , another remained 
filent, and the third approved the attempt, what is the law in this cafe ? He* 
who oppofed it, fhall have no ilia re ot the gain on thoie goods : the perfon, 
who remained filent, (hall have the (hare regularly alloted to him : and fo 
fhall he, who affented to the attempt; but he fhall receive fomething more 
than the other, as is declared by Apastamba, in refpefl of thofe, whocaufe 
an a<ft to be performed, who affent to it, and who actually perform it: 

“ They all fhare the retribution in heaven, or hell; but there is a 
difference in the reward of him, with whom the a£t originates.” 

Who fhall receive the fhare of him, who oppofed the attempt ? Not all 
the others, for there is no law to give a title to the perfon, who remained 
filent i not the falvers only, for that is inconfiftent with common fenfe : thus, 
if a ftranger fave the property of another, which is in danger of lofs by 
water or the like, he is not entitled to the whole ; and in this cafe, how can 
the preferver be entitled to the whole, fince he is a ftranger in regard to the 
property of another? the law admits not a diftind kind of ownerfhip found¬ 
ed on union of flock. 


The queftion propofed is thus anfwered; the perfon, who oppofed the at¬ 
tempt, fhall receive his proportion of the capital flock; therefore, the capital 
flock fhall be divided among all the partners, after giving a tenth part of it to 
the falvers: but the profits, after paying a tenth part to thefalver, fhall be divid¬ 
ed, in proportion to their fhares, among the other partners, folely excluding the 
perfon, who oppofed the attempt; for it will be fhown, that even a man of 
crooked ways forfeits the profit only. 

Is this a man of crooked ways? or does he not rather intend kindnefs ? The 
man of crocked ways oppofes another, left a fhare of the labour fhould fall on 
himfelf; it is proper he fhould lofe his fliare of the profit: but this man oppofes 
the attempt, to preferve his partner’s life, as he would his own; he oppofes 
it, to fave him from pain, thinking the fire irrefiftible 5 why fhould he lofe his 

fhare 
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^*vfi£afe of the profit ? When he oppofed the attempt, even then he forfeited his 
property ; the profit belongs to him, who, regardlefs of his partner’s objections, 
and little valuing the prefervation of his own life, plunges into water, or rufh- 
es into fire, to fave the property; but the partners, who aflented, or remained 
filent, (hall have a fliare, for they had not abandoned the property : it is how¬ 
ever proper, that fomething be given to the partner, who oppofed the attempt. 


Has he not forfeited even his principal by abandonment? That ihould 
not be aflerted, for he has not abfolutely abandoned it. When the goods 
were carried away by water, his reflexions are; “ what can be done ? They 
are loft irrecoverably.” He does not abandon them by a declaration, that 
he has no further intereft in them. Shall his condition be the fame with that 
of a man of crooked ways ; for even that man lofes the profit only ? It is 
not a fatisfaXory opinion, which deems that admiflible ; for it is inconfiftent 
with reafon, that the condition of a man who intends a kindnefs, but is unable 
to traverfe the water, though otherwife qualified for bufinefs, ihould be the 
fame with that of a man of crooked ways. It muft not be argued, that e- 
ven his principal Ihould not be given to the man of crooked ways. There is 
no ordinance to thateffeX; for Ya jnyawalcya would have faid, “ with¬ 
out flock,” inftead of faying, “ without profit’* (XVIII). Nor {hould it be 
affirmed, that this law muft be underftood of the cafe, when toil is omit¬ 
ted through indolence; but, in the cafe fuppofed, even the principal is for¬ 
feited. It is not fit, that the property of one, faved by another, be retain¬ 
ed by the falver, without the owner’s aflent declared in this form; “take 
the property you have laved.” Neither ftxould it be argued, that all profit 
is forfeited by obliquity of condudt; for it is inconfiftent with common fenfe, 
that a man, who had previoufly done nothing perverfe ordifhoneft, and had 
acquired profit by his own labour, Ihould now lofe all profit, on account of 
his conduct in a moment of great danger. No forfeiture is incurred by oppo- 
fing the attempt, from a motive of affeXion or the like, without fraud; 
but if it be oppofed from a perverfe moti ve, the profit is forfeited : the fal¬ 
ver ftiall receive a tenth of the principal and profit. 


If a partner be conviXed of fraud, the lofs muft; be made good by him : 
this is fhown by the direfition for diftributing fhares to all, if honeft. His 
expulfion is alfo direXed. XVJII. 


( * *33 ) 

XVIIL 

Ya'jnyawalcya:— A man of crooked ways let the other 
partners expel without profit; and let a partner, unable to 
a&, appoint another man to a£1 for him. * 

Let the partners expel a man of crooked 'ways (that is, a fraudulent part¬ 
ner) without profit, givipg him his principal flock only: but let him, who, 
though not fraudulent, is unable to afit, appoint for his fubftitute another 
man able to a£t. 

The Ranacara. 

M1SB.4 delivers the fame expofition. 

A fraudulent partner is of two defcriptions; one who is averfe from the 
performance of work, and one who embezzles property. In regard to per¬ 
formance of work a diftinflion muft be admitted, as fuggefted by common 
fenfe: the fraudulent partner forfeits the profit on that part, in regard to 
which he offends* not the whole profit. A partner, having bought goods 
without fraud, fells them; and afterwards adopts fraudulent ways in his 
fales and purchafes; but has committed no fraud in regard to the fir ft goods: 
in that cafe he (hall have a (hare of the profit; but he forfeits the profit on 
that part, concerning which the fraud was committed. In all cafes, how¬ 
ever, the fraudulent partner fhall be expelled; for fraud is fufftcient caufe of 
expul fion. 

If he perform the labour direfted in regard to fales and purchafes, but 
neglefi the prefervation of the goods, what fhall follow ? If there be no 
fpecifick agreement, and the (hare of the bufinefs regarding purchafe and 
fale be performed by the directions of the other affociates, then, jfhould he 
neglefl the prefervation of the goods, he fhall be deprived of his (hare in the 
profit; otherwife, the text would be unmeaning: and it is not reftriCted 
to neglefil of bufinefs from the firft day of the partnership. But, if ha 
fay, “ I have fkill in all other affairs, but not in the prefervation of goods 
there is no perverfenefs in him: therefore he may partake of the profit, by 

. «.. . — — -—; ~ r — ; +** 

* See v. XXXI. 
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Their favour. Or the maxim, " let a partner, unable to adl, appoint another 
man toad for him,” may be applicable to this cafe: therefore, let him en¬ 
gage fome other perfon to preferve the goods. On. this point a diftindtion 
is mentioned. 

XIX. 

Na'reda :—Should one partner be unable to a£l, his heir 
ihall undertake the work; or, if there be no heir, another 
partner who is willing and able to a£t; if there be no fuch 
perfon, all the partners . 

** Dis abilty j” calamity, or incompetence t meaning calamity from a 
moral caufe. “ Heir;” the ton and fo forth. ** If there be no heir if the 
heir be unfit or unable, or if there be no heir prefmt, another partner, who 
is able to adt for both, (hall undertake the prefervation-of the flock j if there 
be no fuch perfon, all the partners; for partners mufl be nccdlarily under- 
flood, fince it would be improper to underfland « all,” as intending the world 
at large j and, from the context, partner mufl be underflood even in the mid¬ 
dle of the text: thus “ heir” mufl be underftood of a,p art tier j and the term 
comprehends kinfmen. If one partner be difabled, he, among the partners, 

. i< ' 

who is heir to the difabled partner, fhould undertake his work ; If he refufe it, 
let the king formally appoint him j no other can adl for him, if there be an 
heir capable of adting. But, if there be no heir, or, if he be incapable of a£l- 
ing for both, let another, who is able to adt for both, undertake the work. 
Thus “ able” is pertinent: otherwife it would be unmeaning; fince a capa¬ 
ble perfon may be unable to adt as a fubflitute. The appointment of the fub- 
ftitute is referred to the king, becaufe there is no other perfon to whom it 
could be referred. 

If there be no fuch capable perfon, let all the partners preferve the goods. 
The texts of Ya'jnyawaicya and others (XIV See.) being applicable to 
the prelen t cafe, the falver or falvers fhall have a tenth part of the property 
faved. This is inferred by Chande swar a, 

I* partners be understood in this text, another perfon may not be employed 
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attfce choice of the principal, on whom it is incumbent to preferve the goods. 
This objeSiion is not confident with reafon, for even the heir may not be em¬ 
ployed unlefs he be included in the partnerihip. Nor fhould it be argued, that 
the fame rule may extend ,to a feparated kinfman, if there be no undivided 
brethren capable of acting j for fuch an extenfion of the rule has no foundation 
jn any ordinance, or in the reafon of the law. Nor ihould it be argued, that 
the rule is grounded on the reaion of the law j becaufe othefwife the word 
« able,*' in the text of Na'reda, would be unmeaning: it may be taken 
as a deferiptive epithet nearly Superfluous* If another perfon may not be 
employed at the choice of the principal } then, of courfe, the partners ihould 
preferve the goods, and receive atedth part as their reward. 


Misra, thinking the application obvious, has not exprefsly faid, that the 
heir, and other perfons mentioned ' in the text, are included in the partner- 
(hip. It Ihould not be obje&ed, that Misr a expounds the text, " fhould 
one partner die &c \ ' how then fhould another perfon be employed at* his 
choice ? Misra therefore could not have contemplated fuch a conftrudion. 
Still it is difficult to difprove the fuppofed difqualification of his heir not in¬ 
cluded among the partners. We therefore hold it proper in this cafe, to fol¬ 
low the expofition of Chande'swara, “ If one partner be unable to ad, 
let his heir undertake the preservation of the flock &c : and in this cafe another 
perfon cannot be employed at his choice : but, if there be no fon or near 
heir, a morediftant heir, included among the partners, fhould undertake it % 
next, another partner able to aB ; or if there be no fuch perfon, all the affociates. 
Such is the fucceffive order. The fon of a difabled partner being properly 
under his authority, it is not neceffary, that another heir fhould be employed, 
if a fon be forthcoming % but on failure of a fon, he fhould be employed : 
otherwife the fpecial mention of “heir” in the text would bean unmean¬ 
ing repetition. It fhould not be argued, that, if another a ftfor a difabled 
partner, although an. heir exift, the text is propounded to (how that the 
heir, complaining before the king, may prevent it. There is no argu¬ 
ment for feieding this limited conftrudion. If the heir refute the undertak¬ 
ing, and another partner accept it, then his employment as not difputed. In 
iad the heir ought to perform the work, becaufe fuch is the adual courfe 5 

for, on the death of the father, his obligations devolve on the fon: but, in his de¬ 
fault, 


a fubftitute ftiould be appointed. Therefore the Retndcara {hows, that 
the heir fhall receive a tenth part of property faved by him. If the perfon be 
feledted at the choice of the principal, he fhall receive a tenth part or other 
reward, as may be agreed on between them: but for others, the reward is 
a tenth part of the property faved ; for it is ordained by fages treating of the 
fame fubjeft. A tenth part of what ? Shall it be a tenth part of the prin¬ 
cipal ftock and profits; or of the profits only ? On the firft fuppofition in what 
does the fituation of the partner differ from the fituation of one who for¬ 
feits his fhare of profit, fince the gain does not always exceed a tenth part of 
the principal? On the fecond fuppofition, he, who faves the ftock only, 
would have no reward. Both obj eft ions arc wrong: for the fituation of 
the partner does differ when the gain may exceed a tenth part; and, if the 
principal ftock only be preferved, the reward paid may be replaced by a fhare 
of future profit. But the rule of decifion is this ; a tenth part of the proper¬ 
ty laved, both the principal ftock and the profit king preferved, fhall be re¬ 
ceived by the preferver of it; and this rule concerns property faved by ex¬ 
ertion, not by the aft of God while the partner merely talked of faving it. 


Him, who embezzles the joint ftock, let the partners expel without pro¬ 
fit, after taking back the property embezzled. Lofs of profit fhall be his pu- 
nifhment •, for no diftinftion is mentioned, in regard to fraudulent partners, 
in the text of Y a'jnyawalcya (XVIII), 


Ip any trader die, what fhall be done in that cafe ? This, quefiion if an- 
fwered in the following text. 


XX. 

Na'reda.:—If any travelling merchant, coming from a fo¬ 
reign country, fhould die, the king fhall keep his flock, 
until his heir appear. 

2 , Should he have no kinfman in a direct line, let the king 
deliver it to perfons allied to him, or to collateral kinf- 
men; and if no fuch heir appear, let him keep it well 
guarded for ten years., 

3. Such 
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ant as heir to the deceafed, let the king, when it has been 
kept ten years, appropriate to his own uie : thus juftice 
will not be violated. 

Misra thus interprets the texts > if one of feveral partners die, it is direct¬ 
ed by the preceding text (XIX), that his heir, another partner, or all the 
partners, fhall preferve the flockj but, if all the partners die, the rule for 
that cafe is delivered in thefe texts (XX). According to his opinion, if one 
partner die, there is no reference to the king: but his partners fhall preferve 
his flock, and deliver it, a9 the king is directed to do, to his heirs, near kinf- 
men, or collaterals: on failure of thefe, let it be delivered to the king, like 
an e/tcheated inheritance. 

Bar according to ChandeWara, the firfl text (XIX) deferibes the 
perforvs, who fhould preferve the flock of a living partner when difabled : 
and the rule, in cafe of death, is declared in the fubfequent text (XX)# 
Confequently, if one of the traders die, notice fhould be given to the king; 
and the king fhall preferve his flock, and afterwards deliver it to his heirs, 
when they appear; retaining a twentieth or other portion of it (XXII), as 
a recompenfe for his care: but, on failure of heirs, he may appropriate the 
whole to his own ufe. A dillinCtion will be mentioned in explaining another 
text . This is alfo to be underftood of a cafe, where all the traders are deceafed. 

Others hold, that, if any trader be unable to aCt, his fon, as heir, fhall 
perform his work; in default of the heir, any partner, or other per fon, ap¬ 
pointed by the principal, Hull perform it, and receive fuch compenfation as 
may be flipulated j but, if fuch perfon be not able to aCl, all the partners.. 

A tenth part being directed by fages for a cafe of falvage only, if the whole 
work be done, the recompenfe fhould be the half or other proportion of the 
profit, according to circumflances. The expreflion, (t fhall undertake it’* 
(XIX), is not underflood merely of faving the flock, but of bufinefs concern¬ 
ing the flock: and this has been declared by Ya'jnyawalcya ; ** Let a 
partner, unable to aCt, appoint another man to a Cl for himit is not pofi- 
tively required, that the fubftitute fliall be one of the partners. But Na- 

L1 XEDA 



( l 37 ) 

Such property without an owner, and without 
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Sa earprefsly fays ** another,” that he may he employed or mt according to the 
j>Q0ibility or inipoflibility of appointing a kinfmau, and without any further mean¬ 
ing ; for it is trouble-force to eftablifhadiftinft regal duty, while the text may be 
explained as a mere repetition of a meaning which was obvious. It fhould not 
be argued, becaufe a direft precept is preferable to a vam repetition, that it is 
therefore neceffarv to eftablilh it a royal duty to appoint the fubjihute , fince the 
text would be otherwife unmeaning: were it fo, fince another is commanded 
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to perform the work in default of the heir, and, if he be unable to perform 
it, all the partners being bound to undertake it, the laifc cafe is {uperfluou-s; 
but there is nothing fuperfluous, if it convey a general precept, fince no ob¬ 
jection exifis to fuch an interpretation. If the man himfelf be unable to aft, 
a fub&itute mufifc in all cafes aft for him ; and, if there be no heir, any per- 
fon may be appointed under the text of Ya^JNYAwalcya ; or if none be 
appointed, the heirs or others, included in the partnerfhip, are declared by 
IV a. RE OAte be the proper fubftitutes : but if the partner die, the rule of 
deeifion is delivered in the fabfequent texts, “If any travelling merchant 


Tuts ex petition feems accurate: let it be examined by the wife. We 
proceed to explain the texts of Na/reda. ** Coming from a foreign coun- 
try*’ (XX) ; travelling from one country to another, or arriving in a foreign 
country. Consequently fuch is the-rule, if a merchant die on the road, or 
in a foreign country; and this as merely an infb»ce; far nearly the -fame 
rule of proceeding mull be underflood, if he die in his own country. Mis- 
»a reads prkyad &bkydgatb*pi vd in dead of prhydd abfeydgatd vanic the fenfe 
is the fame, and cbvious. What king ? The king, in whofe dominions the 
merchants have their abode? Or the king, into whofe dominions they have 
come for the purpofe of trade? The king, in whofe dominions they trade, 
is coafidered as their fecund king, becaufe he receives taxes and protefts 
them: therefore that king, hearing of a merchant’s death, fhaii preferve his 
fiock, and fend intelligence of his death to the heirs, by means of a mefleager. 
This is inferred from the expreffion, * until his heir appear.’ If there be art 
heir, the property of another is like paifon to the king who appropriates it; 
therefore he fhould immediately relinquish it. When the heir appears, what 
is to be done ? The ftock fhould be delivered to him ; otherwife hts appear¬ 
ance is ufelefs. The following text is explicit. XXL 
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XXL 

Vkihaspati If one of the traders in partnerfljip happen 
to die, his (hare in the Hock mnft be produced before of¬ 
ficers appointed by the king; 

2. And when any man fhali appear, calling himfelf heir 
to the deceafed, let him prove his right of ownerfhip by 
ike Uftimmy oj other men, and then let him take his pro¬ 
perty. 

*« Officers appointed by the king" to receive taxes from foreign tra¬ 
ders: before thofe officers, as a channel of communication with, the king, 
his fliare of the ftock muft be produced by his affociates. “ Heir to the 
deceafed," fuch as fon or other perfon entitled to the fucceffion : let him 
prove his right, as fon, kinfman, oi partner, by the teftimony of other 
men. Na^ed a declares the diftinfiions of title to the fucceffion (XX 2). 
If there be no kinfman in a direft line, let the king deliver it to perlbns al¬ 
lied to the deceafed, his wife and the reft: on failure of thefe, collateral 
kin fmen are entitled to receive it. Chamdeswara fays, “on failure of 
thefe, his collateral kinfman (hall receive it:*’ and Helayudha lays, 
“ on failure of paternal kinfmen, the fucceffion devolves on the maternal 
uncle and the reft.” Confequently the wife, the daughter, the daughter’s 
fon, the father, the brother and the reft, and the maternal uncle and other 
heirs mentioned under the head of inheritance, are entitled to receive the 
flock in the regular order of fucceffion. la the text of Na’rxoa (XX 2), 
“ ifnofucbheir appear” fignifies if the heir do not attend, or if it be pro¬ 
ved, that no fuch heir exii'ls. 

If the ftock be delivered to heirs, & part fhhll be retained by the kiag'as 
a recompenfe for his care of it. Yk .1 k aspatx ordains it. 

XXII. 

Vrihaspati : —-Let the king receive a fixth part from the 
property of a Sit dr a ; a ninth from that of a Vaifya ; a 
twelfth from that of a Cfkatriya ; a twentieth from that of a 
Brdhmana; 2. But 




wnist^ 



A sixth part and fo forth from a ''Sudra and the reft in order as enume¬ 
rated • for it is a rule, that terms mentioned confecutively are feparately re¬ 
ferred/^ correjpondent terms: conftru&ion by the correfpon dent order of terms 
may be exemplified as it has been ufed by a great poet, and in other infiunces. 

the charms of the lyre, of the wreath of jafmine, o. the li!y» a»c 

furpafled by her delightful voice, her (miles, and her enchanting glance/* 
Confequently the king (hall receive a fixth part from a "Sudra, a ninth part 
from a Vaijya, and one part in twelve from a CJhatriya . 

How can it be faid, that any part ihali be received from the property of 
a "Sudra, fince commerce is forbidden, by Menu to a "Sudra, as a man of 
inferiour clafs? 


Menu: —-A man of the lowed clafs, who, through covetouf- 
nefs, lives by the a£ts of the higheft, let the king drip of 
all his wealth and inftantly banilh. 

For commerce is declared to be the profeffion of a Vaifya t whole clafs is 
fuperiour to that of the "Sudra (Book I, v. IV). It fhould not be argued, that 
the text of Menu fuppofes times free from diftrefs,, Menu, permitting 
Brdhmanas to follovvtrade in times of diftrefs, forbids the fale of liquids 
Sec, (Tranflation of Menu, Chap, io, v. 86) ; declaring the means of 
fubfiftence for a military man in times of diftrefs, he forbids his recourfe to 
the higheft function (ibid. v. 95) j; and, fubjoining the text quoted, Menu 
■exprefsly directs, that a man of the loweft clais, who lives by the a£ls of 
the higheft, even in times of diftrefs, fhall be punifned by the king. 

To this it is anfwered, that the text muft be underftood of a profeftioii 
different from that of the Vaifya. Thus the text of Ya jnvawalcya. is 
pertinent; “a \%dra fhould ferve twice-born men; but, if be cannot thus 
fubfift, he may become a trader:' and the profeffion of a hufbandman is 

allowed 
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ed to the '"Sudra by the Nera-fmba purana, u let him rely on 
ture for his fubfiftence." On this ground the practice of money lending by 
a ''Sudra has been mentioned in the firft book on loans and payment. In 
fad:, at this time, men of the commercial clafs being few, though a diftinc- 
tion has been ordained, their occupations are followed by Brdhmanas and by 
men of mixed claffes. The rank of a ^Sudra being attributed to degraded 
men of the military and commercial claffes and to men of mixed claffes, and 
Raghunandana acknowledging that they become '* Sudras by thenegled: 
of their proper duties, it is fit that a fixth part fhould be received by the 
king from them alfo. If men of the Ambafitha, Murdhdbhijkicla and other 
claffes, Who claim the rank of Vaifya and Cfhatriya , have not for many gene* 
rations performed the ceremonies ordained by the Vida , in the form obferved 
by " Sudras , or if they revert to the duties of their own elafs after expi¬ 
ation, the rate of the deduction ought to be regulated accordingly. But 
Raghunandana acknowledges that a military man, though not of a mix¬ 
ed clafs, maybe degraded to the fervile clafs, under the text of Menu,* in 
which he expounds “ gradually,” by ftnall degrees; “ fervile clafs,” the 
rank of a ''Siuira ; and “ Brdhmanas' the fcripture. 

Menu :—The following races of Cfkatriyas, by their omiffion 
of holy rites and by feeing no Brdhmanas } have gradually 
funk among men to the loweft of the four claffes. 

Raghunandana alfo admits the fame in regard to men of the com¬ 
mercial and other claffes. But this is not the opinion of Cullu'cabhat- 
ta. Some perfons of the Ambajhtha and other claffes, obferving the duties, and 
affuming the title, of a CJhatriya or Vaifya, a£k as men of the military and 
commercial claffes; fame aft as perfons of the fervile clafs; and fome follow 
the profeflion of their mother’s clafs. The decifion fhould be regulated by 
uf&ge, or by the opinion of Raghunandana. More on this fubjed may 
be fought under the title of mixed claffes. 

** But after three years have elapfed, if no owner of the goods appear” 
(XXII 2) : if the perfon, to 'whom notice is given, fend a meffage, that he is 
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* Erroneoufly died as a text of Na'reda. 1 find it in Menu, Chapter to, v. 4J. 
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fubfequently attend ; or fend a mefiage, or himfelf fay, that 


the deceafed has left a grandfon, who will fubfequently attend ; but if no 
heir do appear, then let the king take the whole; but the wealth of a 


Brbhmdna he in lift beflo W on other Brdhmarias: fo the Rstndcara. The 


meaning is, that, as the heritage of a Brahmana cannot be taken by the' 
king, fo, even in this cafe, he may not appropriate the efcheat. 


XXIII. 

Mend -The property of a Brdhmana (hall never be taken 
m an efcheat by the king; this is a fixed law: but the 
wealth of the other dalles, on failure of all heirs, the king 
may take.* 


2. Let the king fake all property, to which there is no 
lieir, except that of a Brahmana: but let hum bellow the 
Wealth of a Brdhmana on priefts learned in the Vidas, 


If that be the cafe, how is he permitted to receive a twentieth part from 
the property of a Brdhmana ? It fhould not be argued, that there is no offence, 
’ becaufc it is received as wages; it is merely implied in the text quoted 
(XXIII i), that the property fhall not be taken, on the fuppolition of a tide 
to inherit fuchproperty ; but the king may even fell the flock to a Brahmana. 
Were it fo, taxes being the wages ot protection, even the receipt of taxes from 
a pried Would be admifiible. Therefore does Menu forbid it. 


That is denied; for taxes are not the wages of protection, but are re¬ 
ceived by the king, becaufc he has a title in the foil. Nor fhould it be ob¬ 
jected, that they fometimes appear to be his wages, like facrifkiai fees paid 
to priep. Sacrificial fees are not real wages : if they were, there Would 
be no diftin&ion of fees for two facrifices equally laborious. It is di(ho¬ 
nourable in a king, any how receiving taxes, not to proteft all his fubjcfis ; 
as it is in any man, to omit the rites prefcribed to his clafs, at dawn, noon 
and eve. 


* Book. V, v. CCCCXLIII. 
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5^oes no* the king receive his revenue from the perfon, who enjoys me 
produce of a foil, in which the king has an intereft, as he receives hire of 


his own houfe or chattel from the perfon who ufes it ? The law has prohi¬ 
bited the taking of fuch wealth belonging to Brahmanas } for the property of 
adeceafed Brdbmana, acquired by commerce, his heritage and debts, might 


otherwi/s be received on account of the intereft the king has in the foil: but it 
is admitted* that the king has an original property by occupancy in his 
own houfe now let on hire ; not merely a property as king : confequently he 
tfttrft avoid taking a Brdbmana s wealth, in right of a property in it as king. 
This fufcjetft has been lufficiently explained. But if the wealth of a de- 
ceafed Brdbmana be not accepted by Brahmanas , then let the king Gaft it into 
water (Book I, v. CCXXXI 2). 

In the third verfe of Na'reda (XX 3) “property without an owner ** 
is explained by Change's war a, property the owner of which is de- 
ceafed s “ without a claimant as heir,” without a claimant entitled to receive 
it. It muft be underftood of all perfons, other than the king, who are en¬ 
titled to fucceed, including the fellow ftudent in theology, as declared al- 
moft exprefsly under the title of inheritance. 


XXIV. 


Na'reda i —What is ordained concerning one of feveral per* 
fons or things, whofe nature and properties are the fame, 
muft be extended to all; for they are pronounced fimilar* 

The periods of detention, three years and ten years, are contradictory 
(XX 2 & XXII 2). The following text again propounds a different period. 


XXV. 


Baudha'yana Property without an owner, which had 
not belonged to Brahmanas , the king may take for him- 
felf, having kept it one year. 

“ Which had not belonged to Brahmanas j” which belonged to any 
other than a Brdbmana , that is, to a Cjhatriya and fo forth. 


Chan- 
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'sfZ 0 ir andeswara thus reconciles the apparent contradi&iort, m regard to 
the period of detention, one, three, and ten years; the period is proportioned 
to the time required for the heir to appear, according to the remotenefs of 
his refidence, diftant, more diftant, or moftdiftant: and Mi sr a gives a 
fimilar expofition. 

What is diftant? what, more diftant? and what, moftdiftant ? It can¬ 
not be faid, that, if the heir rcfide in the king’s own dominions, his .refi¬ 
dence is fimply diftant i in another realm immediately adjoining, more 
diftant; or, if another kingdom intervene, mod diftant. At the time, when 
one merchant died, a foreign realm intervened between the king’s domini¬ 
ons, and the town whence that merchant came: fince he was fettled at the 
greateft diftance, his ftock muft be kept ten years. Afterwards, that king 
happening to conquer both realms, and fome merchant from the fame 
town dying, his ftock may be appropriated after keeping it one year; fince 
the place is now included in the king’s own dominions. This would be 
a great difparity. 

The difficulty may be reconciled on the opinion of Raghunandan a, de¬ 
livered in the lJdvahatatwa, in explanation of the term “ different country.*’ 


XXVI. 


Vrthdt* Menu :—Where language differs, and where a moun¬ 
tain or great river intervenes, it is called a different coun¬ 
try. 

2. However near, countries parted by a river of the fame 
name are called diftinct countries by the felf-exiftent him- 


felf: 


3. And fo are countries } whence intelligence is not receiv¬ 
ed in ten nights. 


XXVII. 


Vr ihaspati:—Some call the fpace of fixty yojanas a diftin& 


country; 


country ; fame, the fpace of forty yojanas ; Olliers again, 
the fpace of thirty yojanas* 


To reconcile the diftindtions grounded on language and on diftance, Ra» 
ghunandana thus explains the texts : if the three circumjlances of diffe¬ 
rence exift, the countries are dtftincl within the didance of thirty yojanas ; or 
if two exift, and the diftance be greater than thirty yojanas ; or if one exift, 
and the diftance be not lefs than forty yojanas : but within fxxty yojanas, if the 
language does not differ, nor a mountain or great river intervene, it is not 
a foreign country : fo the '"Suddbi C hint ament . 

Consequently this is intended by the term diftant i if two of the cir- 
cumfiances mentioned exift, and the diftance exceed fixity yojanas, the country 
is more diftant? and if the three exift, mod diftant s but one of thofe'eir- 
cumftances muft almoft ever occur where the diftance exceeds ftxty 1 yojanas, 
** However near &c.’ 1 (XXVI 2) ; however near, (within the fpace of for- 
ty yojanas ,) if the name of the countries differ, and a river intervene, they are 
called different countries. Some thus explain the texts. But others hold, 
that, if a river, or large body of water, of the fame name with the coun¬ 
tries, intervene (fuch as the river Sindhu and others), the countries, how¬ 
ever near, are called diftindt countries : thus the eaftern bank of the dan¬ 
gerous river Sindhu is a different province from the weftern bank, both pro¬ 
vinces bearing the fame name with the river: and fo Pdncbanada , cr the 
region of five rivers (meaning the Sindhu and other ftreams), is the name of 
a country. 

* 1, * '4 * > \ \ , ' jigL '!»*. v vw, v'r V ,W 4$ W. 

And fo, whence intelligence &c. 5> (XXVI 2): this muft he underflood 
as a deferiptior fimilar to the diftance of fixty jojanas. Or it may be thus 
explained : a place within a country of the fame name is diftant? no other 
country intervening, a bordering province is more diftant ? another coun¬ 
try intervening, the remoter province is molt diftant: thus north Ra'd'ha* 
is diftant from fouth Rad’ha j Mag ad’ ha is more diftant? Cali, mod dif¬ 
tant, Many other cafes may occur, but thefe may be fettled in a fimilar 
mode, under the texts quoted. 


* Pronounced Rat; the region weft of the Bkaghat’hl river. 


N n 


What 





misT/fy 


, ( 146 ) 

hat is the rule, if the merchant’s place of abode were near? The 
flock muft be kept fo long as the heir be expe&ed to appear. In fail, on all 
occaftons, fufficient time fhould be allowed : a i'pecifick period is merely 
mentioned iljuftratively. The king may appropriate the flock of a deceafed 
trader, at the expiration of one year, after afcertaining from his kinfmen in 
the fame town, that there is no heir in a diftant country, if it were ffippof* 
ed that fuch an heir exifted, But if it happen, that an heir afterwards ap¬ 
pear, and proving his right of inheritance, claim the flock, what (hall be 
done in that cafe ? Without relying on the king's property in that flock, it 
fhould be delivered to that heir, even though it have been given to fome other 
perfon j for a gift without ownerfhip is void. Let it not be objefiied, that 
the king is confequently guilty of theft ; for there is no theft in difpoflng of 
property, not knowing it to belong to another. 

Shall the king pay intereft or not ? He fliall not pay intereft ; the text 
of Samverta (Book I, v. LXXl|) forbidding intereft on a fum, which 
was not originally known to be due. 

It muft be noticed, that a fpecifick time is appointed by fages for the cuf- 
tody of flock by the king; but no fpecified period being appointed for 
the cuflody of |t by a partner or a ftranger, the principal flock would be 
annihilated, if fuch perfon were entitled to a tenth part of it for every mo¬ 
ment of its cuftody : therefore one tenth part of it (hall be received for the 
cuftody of the flock until it be fold ; but, if it be abandoned in the interval, 
wages only fliall be received. If it happen, that the goods are fold the nex*. 
day after they were bought, a tenth part fliall be received even for one day s 
cuftody; 'and the fame allowance muft neceffarily be admitted, even for one 
year’s cuftody, if the fale be made at that interval of time: for no fpecificK 
period having been appointed for cuftody, a (hare cannot be allowed on. that 
account. Cuftody by the king has been ordained, not the tranfaftion 
of bufinefs regarding the ftock; but it the bufinefs be t ran failed by the sing s 
own choice, through the channel of his officers, he fhall receive a greatei 
proportion of the flock. 

SECTION 
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SECTION II. 

ON PARTNERSHIP AMONG PRIESTS JOINTLY 
OFFICIATING AT HOLY RITES. 


XXVIII. 

Naked a:—Should a prieft officiating at holy rites be dif¬ 
abled, let another in like manner perform his work, and 
receive from him the ftipulated fhare of the gratuity. 

“ Disabled the term is fo explained in the Retndcara and Vivada-Chin * 
lament. The expreffion, “ in like manner,” extends the law of commerce 
to this cafe: but in commerce, if one partner be difabled, his work fhad 
be performed by another; and Raghunandana, in the Ma/amaja tat'wa, 
admits the extenfion of the law for feccndary cafes to the primary or prin¬ 
cipal cafe. In the former text (XVIII) the fame word fignifies “ difabled j” 
and the fequel expreffes, that “ the heir dial! undertake the work.*’ The 
exposition therefore appears accurate. 

«* Another y his fon or other heir; on failure of an heir, a partner able 
to perform the work; or if there be none fuch, a Granger. This mud be un~ 
derftood, as it has been already declared in the preceding feElion: but the fub- 
lHtpte doeS not receive wages, as in commerce; for he would be a hireling, 
if he received wages generally; and a reward equal to a tenth part is not 
proper in this cafe. Thus a prieft, engaged in a facrifice, falls ftck after the 
ftrft day ; afterwards, a fubftitute performs his work during ten days; if the 
fubftitute received a tenth part, and the prieft, firft engaged. received the 
whole of the rehdue, their rewards would be very difproportionate : but in 
commerce, there is no fuch difproportion ; for the fubftitute is paid by the 
trader out of his own Hock, On this conftderation the fage propounds the 

gew&rd.* » 
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“ and receive from him &c $” meaning, that the law of commerce 
is not extended to this part of the cafe. 

“ Stipulated /’ what has been ftipulated by the fubftitute for the per¬ 
formance of the work, and has been promifed by the pried: who was firft 
engaged. 

XXIX. 

Vr ihaspati So, if one of feveral perfons, jointly engag¬ 
ed in jacrificing or other work, fhould be difabled from act¬ 
ing in it, let his part of it be performed by a kinfman, or 
by all the other aifociates. 

“ Work,-” facrificeor the like. The Retndcara* 

Misra inferts this text with anobfervation, that Vr ihaspati de¬ 
clares the law generally.” It is inferted by both, under the title of prieRs 
officiating at holy rites: the inference will be mentioned. 

So, if one of feveral perfons, jointly engaged in commerce or other bufi¬ 
ne Is by a man disqualified through incapacity or otherwife, (hould be dif- 
bled from acting in it, his part of it fhould be performed by a kinfman ,* or, 
on failure of a kinfman, by all the other aifociates. Such is the meaning of 
the text. 

It may befo in commercial cafes; but how fhould that be done in thein- 
ftance of a facrifice ? for, a facrifice being performed for the benefit to accrue 
therefrom, it is contrary to rule, that the work of one fhould be performed by 
another; and two fuch rites cannot be performed at once by the fame perfon, 
fince it is forbidden to perform at once two rites of a different nature ? The 
anfwer is, it may be performed according to the diftin&ions of facrifice: if 
a hundred thoufand facrifices be undertaken, five or fix perfons being en¬ 
gaged to officiate as Htfta, or reader of the Rlgve'da, fhould one be difabled, 
bis part of the work may be performed by the others ; and all admit that 
the Hotd may officiate as Brahma, or fuperinte nding prieft. 




If 


this text, expreffing work generally, be considered by Misra as 
Iating to all cafes, whether commercial or otherwife, why has it not been 
inferted in the ftrft feflion on partnership among traders ? The anfwer is, 
it is inferted here, to (how, that fuch a rule exifts in regard to partnership 
among prieft s officiating at holy rites. It Should not be objcfled, that this 
text relates to commerce only, becaufe it coincides with the text of Nare- 
da on the fubjed of commerce (XVIII). Its application to holy rites, 
deduced from the comprehenfivenefs of the expreffion, cannot be abandoned » 
and all difficulties are removed by admitting this rule in partnerfhip 
among officiating priefts. Sanc’ha and Lic’hita concur alfo in direfling 
the fubftitution of a kinfman. 


XXX. 

Sanc’ha and Lic’hita :—If an officiating prieft die before 
the facriSce be completed, his kinfman fprung from the 
fame original ftock, or his pupil, Ihall complete his part 
of the work; but if he have no kinfman, Jet another prieft 
be engaged. 

It is implied, that his kinfman, or pupil, Should complete his part 
of the work, as a favour conferred on him ■: if they do not perform it, 
another perfon muft be fought. The next in fucceffion need not be feleded, 
as in calcs of inheritance for the fame rule offubjlitution is applied by . 
Vr'ihaspati to the other affociates : and the law is the fame in com¬ 
mercial cafes. But if they require a Share of the gratuity, it muft of courfe 
be given. 

Is not the text fuperfluous, for the general law requires, that, if the 
father be difabfed, the fon muft perform what Should have been done by 
him ? No : for, Should the facrificcr fay, “ this man has fallen Sick, I ap¬ 
point another to perform his part of the work, his fon Shall not perform 
it %** the text would ferve to prevent Such condud. It therefore appears, 
that, if a prieft, engaged to officiate at folemn rites, be difabled, the fubftitute 
ftiouid be appointed by him. The prieft. being bound to perform the rites 
by an engagement in this form, “ I will ad according to the beft of my 
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^^^wledgc fhould lie bedifabled, it is proper, that he fhould provide 
fubftitute: otherwife he would be guilty of a moral offence, not effefling the 
work he had engaged to perform : and it mull: be underflood, that the 
form of appointment is this, “ I engage you to perform ftich a work un¬ 
dertaken by me.” 

XXXI. 

Ya'jnyawalcya : —A man of crooked ways let the other 
partners expel without profit; and let a partner, unable 
to ad, appoint another man to ad for him: this law is 
declared for partnerfhip among priefts, who jointly offi¬ 
ciate at holy rites, and among hufbandmen or arti¬ 
ficers. 

This fhows, that the perfon, unable to ait, fhould make the appoint¬ 
ment : in commerce, the fubftitute fhould be chofen by him, not by the 
other partners ; and, that law being extended to partnerfhip among prieffs 
by the terms of the text, it appears, that the perfon, who is unable to 
ail, fhould appoint the fubftitute, 

Va'chespaTi Bh attach a'ry a holds, that another prieft fhould be 
engaged by the facrificer, if the prieft, fir ft engaged, be defiled ; for his 
defilement difqualifies him for appointing a fubftitute. Even in other fimi- 
lar cafes, another prieft fhould be appointed by the facrificer. But it is 
not incongruous to fay, that another prieft fhould be appointed with the 
approbation of the prieft ftrft engaged. 

If the fon or pupil of the perfon, who is unable to ail, be not equally 
fieilied with the father in performing the rites undertaken, the facrificer 
may rejedt him: fuch is the indudtion of common fenfe. But if the per¬ 
fon, appointed by the officiating prieft, be. equally capable with hi mfelf, ^ 
he fhould not be rejeiled : or if the facrificer cannot produce a perfon fu- 
periour to him who was feledled by the officiating prieft, then alfo the 
perfon engaged by the officiating prieft fliall perform the work : or fhould 
the officiating prieft provide a fubftitute equal to himfelf, and the facrificer 

provide 
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one fuperiour to him, even then the perfon provided by the offici¬ 
ating prieft (hall perform the work ; for it is not proper, that the faeiificer 
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Ihould now require a perfon of fuperiour qualifications, 
further rules may be eftablifhed. 


In the fame mode, 


XXXII. 

Menu :—If an officiating prieft, actually engaged in a facri- 
fice, abandon his work, a fhare only, in proportion to 
his work done, (hall be given to him by his partners in 
the bufinefs, out of their common pay . 

If he abandon his work, by reafon of ficknefs or the like, a {hare of the 
facrificial fee fhall be given to him, in proportion to his work done. 

The Reindcara. 


So likewife Va^chespati and Cullt/cabhatta. But if he wicked¬ 
ly abandon his work, a diftin&ion is taken, which will be mentioned. 

XXXIII. 

Menu :—But, if he difeontinue his work without fraud, after 
the time of giving the facrificial fees, he may take his 
full fhare, and caufe what remains to be performed by 
another prieft. 

In facriftces and other holy rites celebrated according to the forms of 
Madhvandina, the fees are directed to be paid in the middle of the cere¬ 
mony. In fueh a cafe, if an officiating prieft be difabled after the payment 
of the fees, he may take his full fhare, and caufe the work to be completed 
by another. Such is the expofition of Cullu cabhatta ; but Mjsra, 
giving the fame expofition, explains *- 4 another prieft,” a i on, &c: this, how¬ 
ever, may be underftood as alfo intended by Cullu cabhatta. 

*® His full fhare 1” his fhare on a partition with the other officiating 
priefts. If there be no fon, what fhail be done ? It fliould not be laid* 
that, cat:ling the work to be performed by another, the difabled prieft fhould 

give 
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im wages y or, if he perform it as a favour, there is no cbje&ion to 
omiflkm of wages; but the expreflion, “ he may take his full (hare,” fup- 
pofes the work to be completed by bis own fon, Were it fio, the text would 
befuperftuous. Nor {hould it be faid, that the text intimates this diftmftian ; 
if the difabilhy arife before the fees are paid, the facrificer (hould engage 
another pried, and, dividing the gratuity, pay a (hare to each; but if the fees 
have been paid, the prieft, who has received his fee, may appoint another fe- 
lefted by himfelf. There is no ground for a diftindt preferable right of the 
officiating prieft, and facrificer, to appoint the fubftitute before, or after, 
the payment of the fee. Until the facrifice be completed, there is appre- 
henfion of failure in the ceremony: elfe what remained,. need not be per¬ 
formed. 

To this queftion fome reply, the fee, received by the officiating prieft, 
becomes his abfolute property. How (hould the fubftitute, afterwards com¬ 
pleting the work, be entitled to receive a (hare of it from him; for the fa- 
crificer’s adt of religion would be impaired, if he gratified one prieft out of 
the property of another ? Therefore, (hould a perfon, different from the 
fon or other heir, complete the work, he is entitled to receive fome additi¬ 
onal recompenfe from the facrificer. The fee for a fpecifick part of the ce ¬ 
remony having been already paid, how {hould a gratuity be afterwards pay¬ 
able to the fubftitute, fince it is not ordained by the law ? This objection 
is wrong j for the general law (hows, that fees (hould be paid by way of re¬ 
compenfe. 

XXXIV. 

Parana :— The man, who obtains,byfalfe pretences, a Brdh- 
mma’s recital of holy texts , or pays not the due reward, will 
certainly go to a region of torment. 

This is moral law, not the law of judicial procedure ; confequently, 
{hould the facrificer defy hell, whence (hail the fubftitute, who completes 
the work, obtain his wages? Labour unrewarded is not confident with ju- 
• dtcial law. Should he not therefore receive a recompenfe from the offici¬ 
ating prieft ? and even though a gratuity be given to him by the facrificer, 

(hall 
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not receive a fhare of the fee from 
Menu dire&s, that the prieft firft engaged may take his full fhare, a fee by 
way of recompenfe from the employer, being required by moral law, fhould 
alfo be eftablifhed as requifite under the law of judicial procedure; for the 
text intends it. But when a fon is the fubftitute, he is fufficiently recom- 
penfed by the gratuity paid to the father; confequently there is no difficul¬ 
ty, even though another fee be not paid. 

The fubftitute fhould be appointed by the officiating prieft, even in this 
cafe (namely, where the fees have been already paid); for he has agreed to 
perform the work: but if the prieft, not afraid of violating h:3 engagement, 
refute to appoint another perfon, let the facrificer engage another pried, that 
his bufinefs may be effected; whether it be a facrifice according to the forms 
of Madhyandina, or other folemn rites, fuch as the jyoti/htoma and the 
like. In this cafe, if'the fee have not been already paid, the fhare fhould be 
fubdivided : but, if it have been paid, it is obvious, that the full Jhare jhallhe 
retained, and afpar ate recompenfe be given to the fubflitute* 

It fhould not be argued, that the adt is perfeft at the moment when the 
facrificer has engaged the priefts. As hunger is not fatisfied, before victuals 
are prepared, merely by commencing their preparation; fo the benefit of fo¬ 
lemn rites, yet unperformed, is not lecured by the mere undertaking. 

Payment of fees in the middle ofthe ceremony is nowpradtifed, in con¬ 
formity with the opinion of Raghun andana, at the Durgdp&jd, and other 
feftivals: the fame form fhould be there obferved in regard to the appoint¬ 
ment of priefts; for the reafon of the law is equally applicable. 

Menu himfelf propounds the fhares in particular facrifices, as an exam¬ 
ple of the diftribution of fees, to which the expreffion, “ his full fhare,” 
alludes. 

XXXV. 

Menu Where, on the performance of folemn rites, a fpe- 
cifick fee is ordained for each part of them, (hall he alone, 

P p who 
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ho performs that part, receive the fee, or fhall all the 
priefts take the perquifites jointly ? 


■2. 


At fome holy rites, let the Adhwaryu , or reader of the 
Yajurveda , take the car, and the Brahma, or fuperintend¬ 
ing pried, the fleet horfe; let the Hold, or reader of the 
R'lgveda, take the other horfe, and the Udgdtd, or chanter 
of the Sdmaveda, receive the carriage, in which the pur- 
chafed materials of the facrifice had been brought 


3. A hundred cows being diflributable among fixtcen priejls, the 
four chief, or firfl Jet, are entitled to near half, or forty-eight ; 
the next four, to half of that number; the third fet, to a 
third part of it; and the fourth fet, to a quarter. 


At thofe folemn rites, in which fpecifick fees are ordained to be paid 
for each part of them, at the commencement and fo forth, {hall he alone, for 
whom the fee is paid, take it; or fhall he receive a deduflion only, and all 
the priefts take and divide the perquifites ? On this doubt, the legiflator pro¬ 
pounds this text (XXXV 1). Cvllu cabhatta. 


“ He alone, who performs that part, fhall receive the fee,-” where fpeci¬ 
fick fees arc ordained by law for each part of the rites, payable to the persons 
officiating as Brahma and fo forth, they fhall receive thofe feveral gratuities, 
whatever be the amount; and not throw the fees together, and divide the 
whole. The import of the fubfequent phrafe, ** take the perquifites jointly/' 
will be explained hereafter. How much (hall be the fee, for whom, and at 
what facrifice? Toilluftrate this, he himfelf inftances one cafe : on preparing 
the facrificial fire for thofe, who follow certain sdchas oi the Vida, a car 
fhould be given to the Adhwaryu ; a fleet horfe, to the Brahma; and the 
carriage, in which the moon-plant was brought, to the Udgata: therefore, 
left the perfpicuity of the rule be obfcured, whatever fee is directed on 
whatever account, that, and noother, fhall be paid. So Cullu'cabhatta. 


Those, who follow certain ''sac’bas of the Vedaf thofe, who fludy 

certain 
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“ On preparing the facrificial fire,*” 


<SL 

on pfe- 


The Adtmaryu and the reft are diftind officiating priefts, whofe duties 
are well known. The Brahma and others fhall not have a (lure of the 
earnor the Adhwaryu and the reft, a fhare in the value of the Brahma's 
horfe. Cu lt. i/c a b n a tTA mentions a fleet horfe, to fhow the relative 
inferiority of thefe priefts, in the order in which they are mentioned. If there 
be no fpecifick fee for each part of the rites, a partition (hall be made as 
fuggefted by the text, « all the priefts Jhall take the perquisites jointly.” He 
ftates a cafe as an inftance of partition : where four fets of priefts officiate, 
the fecond fet is entitled to half of what is receivable by the chief fet, and fo 
forth. The third fet is entitled to a third of what is receivable by the firft 
fet, not to a third of the whole j for the firft and fecond fet having received 
three fourths, a third of the whole cannot be paid out of a quarter only. 
Therefore the text muft be underftood to mean a third of what is receivable 
by the firft fet: hence it amounts to fomething more than half a quarter ad¬ 
ded to a quarter of this fradion ; and more than three quarters added to half a 
quarter of the whole fum have been diftributed : a trifle remains, fomewhat 
lefs than half a quarter ; but the fourth fet ought to receive a quarter of 
half the fum, or a quarter of the fhare receivable by the chief fet; that is, 
half a quarter of the whole: yet there remains not fo much. This difficul¬ 
ty is reconciled by Culli/cabhatta, Chandeswara, VVchespati- 
misra and others. The word arddha in the mafculine gender is employed 
in the fenfe of a part in general, whether more or lefs than half , as noticed 
by Amera ; from the context, it muft of courle fignify fomething lefs 
than half ; and it dignifies a part nearly equal to half, for it ts a rule, that 
equal parts are underftood when the proportion is not fpecified ; thus they 
reconcile the diftribution. At the jybtifhtbma , fixteen officiating priefts are 
required by the law : there the Hold, Adhwaryu, Brahma and Udgata , are 
the four chief perfons, or firft fet, entitled to half the fee j and the fee, di¬ 
rected by holy writ, confifts of a hundred cows: an equal part would 
amount to fifty j fomething lefs than that, or forty-eight eows, (hall be 
received by the Adhwaryu and the reft. The next, namely the Maitrd- 
varuni , Prefold, Brdhmendchch'hanfi , and Pretiprefdta, who are entitled 

to 
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alf of what is received by the firft fet, according to all readings of the 
text (which differ in form not in fubftance*), dial! receive twenty-four 
cows ; the difficulty being here reconciled by allotting fomething lefs than 

a quarter. The third fet confifting of the Achch'hav'ica, Nejhta, Agn'uPhra , 

* 

and Pretibertd, fhares a third part of what is receivable by the firft fet, or 
iixteen cows } and eighty eight cows have been thus diftribiited : the fourth 
fet contifting of the Grava, Uttnita, Pot a, and Swabrabmavya, fhares a quar¬ 
ter of what was receivable by the chief fet, or twelve cows: thus the hundred 
cow's are diftributed. The fame form is to be underftoodin all cafes. 


<SL 


Adbu'aryu &c. are Iixteen denominations of perfons engaged for the feveral 
parts of the folemn rites of facrifice and fo forth, explained in the law concern¬ 
ing religious ceremonies. Difputes among them occur at the time of ap¬ 
pointment, not at the time of diftributing the fees ; for the law has obviated 
difputes concerning the diftribution. Each fhould be appointed to that part 
of the ceremony for which he is qualified ; or he may be admitted, through 
favour, to an office for which he is lefs ft. 

The diftribution of cows at the jyotifhtoma as mentioned by Culli/ca- 
SHAtta and others, is not merely grounded on the reafon of the law^ but 
the Jaw itfelf ordains fuch a diftribution. 


XXXVI. 

Srauta Ca'tya'yana:—Twelve to each of the firft fet, fix 
to each of the fecond, four to each of the. third, and three 
to each of the laft. 

This fuppofes four priefts in each fet. It muff be noticed, that if 
priefts be engaged for the firft and fecond fet, and the others be perfonated 
by grafs,-f the whole fee fhould be divided into three parts, of which two 


* Tadarddha bhijah ; entitled to half of that number ; to half cf that hdf, a phrafe fimilar to that of 

** (krecned by a Ikrten,** Misra reads tad arddhin.uh • and notices another reading dwittyinah : t he laft is 
however pertinent, for the term^may well figaify entitled to one part in two. The firft reading is approved 
by ChakdeVwa « A and Cu lj.u c a b h a tta . (I have transferred thefi remarks from the text to a note for 
the Jake of avoiding too long an interruption of the fentence*) T. 

+ When a religious ceremony is performed by a fmgle prieff, he places on his right hand fifteen blades 
of cnia grafs to perfoliate the fuper in tending prieft : and at rites, which fhould be performed by four or 
by fix teen priefts, the reprefentatives of fomc of them are fimilarly made of grafs, if the number of per- 
attending be infufficient,. 

ffiould. 
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Id be given to the chief fet; and one, to the fecond: for the latv 
ffiows, that the fecond fet ihould have half the quantity received by the 
firft. So, if the firft and third fet only join in the work, the fee Ihould 
be divided into four parts ; of which three Ihould be given to the firft fet; 
and one, to the third : or, if the concert be only between the firft and 
fourth fet, the fee fhould be divided into five parts, of which four Ihould 
be given to the firft; and one, to the fourth fet j if the fecond and third lets 
only unite in performing the rites, the fee Ihould be divided into five parts, 
of which three ihould be given to the fecond fet; and two to the third. 
If the fecond and fourth lets only officiate, the diftribution is the fame, 
which is made when the firft and fecond only aft. If the third and fourth fets 
only officiate in the joint work, the fee Ihould be divided into feven parts, of 
which four Ihould be given to the third fet j and three, to the fourth : lb, 
if the firft, fecond and third fets aft together, the fee ihould be divided into 
eleven parts, of which fix belong to the firft fet; three, to the fecond; 
and t#o, to the third; if the firft, third and fourth fets only officiate together, 
the fee fhould be divided into nineteen parts, of which twelve belong to 
the firft fet; four to the third; and three, to the fecond ; if the firft, fecond 
and fourth fet only aft together, twenty-eight ffiares fhould be diftributed ; 
of which fixteen, to the firft fet; eight, to the fecond ; and four, to the 
fourth : but, if the fecond, third and fourth fets only aci together, thirteen 
ffiares ihould be diftributed ; of which fix fhould be allotted to the fecond 
fet; four, to the third; and three, to the fourth. If one prieft only be en¬ 
gaged for any one of the lets, and the others of that fet be perfonated by 
grafs, but a competent number ofpriefts be engaged for the other fets, then, 
whoever performs the work of a prieft perfonated by grafs, fliall receive his 
ffiare. This rule muft be admitted in regard to all the fets; and the lame 
method is applicable mother facrifices, In fact, at this time, and in this 
province, the] employment of fixteen officiating priefts is little praftifed; 
but the employment of four, as directed in the Gnbya-fangraba, is frequent. 

XXXVII. 

The GrViya-fangraha.-^l N gaming, in judicature, in holy 
fails and folemn rites, a ftranger fees what efeapes the ob- 
fervation of the principal: therefore 

Q^q 2. Let 


Let one be appointed to perform the work; let ano¬ 
ther hold the book ; let a third expound queftions ; and 
thus let the bulinefs be conduced. 


The firft text declares the motive 5 in the fecond verfe ftrangers are dif- 
tinguijfhed : “ let one be engaged in the work,” namely the fpiritual teacher; 
and he officiates as Brahma, or faperintendingpriejl at the performance of 
facrifice as a part of a folenm adt of devotion. If the principal himfelf do 
not perform the facrifice, the fpiritual preceptor officiates as Rota, prefenting 
the oblations , and if the man himlelf do not perform the principal rite, he 
officiates as his fubftitute. One perfon holds the book; and a by-ftander 


expounds queftions. 


By “ ftrangers” are denoted perfons, who attend for any purpole at gam¬ 
ing and fo forth : but in the performance of a lacrifice, fince a text ordains 
that perfons ftiould be engaged for every part of the bufinefs, their ap¬ 
pointment by name to particular offices muft: be underftood. Herein 
Raghunakdana. concurs; and the learned fay, that a previous ap¬ 
pointment, made with civility, muft be underftood. Confequently, 
if it befuppofed that it is folely meant to inftance perfons engaged/or the 
performance of rites, that is applicable to thofe only, who are enume¬ 
rated. Therefore, they are thus counted ; firft, the perfon engaged for the 
ceremony, namely the Brahma, for he is appointed to cneck the utterance 
of words unfuitable to the rites, and to notice what is done, and what is 
omitted. If the man cannot perform the facrifiec himielf, then the Hota is 
alfoa perfon engaged for the ceremony; for he is employed to recite texts and 
to offer the clarified butter. Both, being perfons engaged in the work, arc 
comprehended in the fame term. A fubftitute is of two forts, the Ho'ta and 
another perfon; we have therefore fatd briefly, that both are comprehended 
in the fame term, and that the employment of four officiating priefts is 
proper. In fa6t, the Brahma or fuperintendingprle/l ftiould be confidered as 
a ftranger engaged in the work; for the Hota and fubftitute cannot give 
more attention than the principal. Thus the Brahma notices what is done 
and what is omitted ; a by-ftander notes the form; and the reader views the 
book, for the Hota cannot attend both to the book and the oblations: 

though 


( I 49 ) 

as reprefentative of the perfon., for whom the ceremony is 
cd, he (hould be confidered. as the principal in the rites. 

Is not the reader alfo appointed for the rites ? The term, “ appointed for 
the rites,” muft be underftood as intending a perfon different from the 
reader, in like manner as one name of kine may denote cattle of that 
fort, and a fynonymous term in the fame fentence may intend cows only. 
Or the Brahma is ufeful and necejfary to preferve due obedience to the com¬ 
mands of the Vidas, that the rites may have their effeft, as a peftle is necejfary 
to pound rice and other grain: but the reader is only employed, on the 
reafon of the law, to hold the book. If a prieft is not found for the em¬ 
ployment, the Brahma may be perfonated by grafs; but, if the principal 
himfelf can remember the texts, the reader is not perfonated by grafs. 
Thus “ appointed for the ceremony ” fignifies a perfon employed as requi¬ 
re to the effeft of the rites. 

“ Let a third expound queftions :** for example, when the Ho/iattends not, 
it is alked ; ** what is the confequence when the Hold does not attend?” 
Or, after thefacrifice is begun, the reader fays; “ retting your hands on the 
ground, name the Earth inaudibly.” On hearing this direction, the H 6 td, 
placing his hands on the ground, afks, “ in this manner?” The by-ftander 
replies ; 41 even fo,” or, “not fa.” Such anfweris the bufinefs of the by- 
ftander, explained by Amera, “ he, who fhows the forms.” Let the 
Brahma fuperintend the rites, noticing whether the Hot a, through forgetful- 
refs, do any thing contrary to proper form. Thus are four officiating priefts 
employed. When the work is finifhed, gifts (hall be received by them from 
the perfon for whom the facrifice is performed; and thofe gifts are called 
facrificial fees (dacjhina), becaufe of ability (dacjhatwa) to produce effedt. 




By whom fhall the fee be received j by one perfon ? or jointly by all ? 
On this doubt it is dire&ed, under the text of Menu (XXXVI), that the 
fpecifick fee fhall be received by him, for whom it is ordained ,* but, where 
no fpecifick fee is ordained, it fhall be (hared among all the priefts. With 
this the Cb’handoga-parisjhta difagrees; for it excludes the reader and the by- 
ftander, directing the fees to be divided between the fuperintending prieft and 
the perfon who prefents the oblations. * XXXVIII. 


( *6° ) 
xxxvm. 

The Ctihanddga-panfifhta .•—-The reward, which has been or¬ 
dained for him, {hail be given to the Brahma, or fupmn* 
tending prieft, when the bufmefs is completed; and where 
no reward is declared, let a vejjel full of grain or puma pa - 
tra be given, 

2. If another perform the office of facrificer he fhall take 
half the facrificial fee; but if the principal himfelf perform 
both offices, he fhall give the fee to another perfon. 

It cannot be argued, that, Brahma being explained by Raghunandana, 
in the Durgatfava tai r J>a, as bearing the general fenfe of a perfon who caufes 
the rites to he performed, the reader is entitled to a {hare of the facrificial fee? 
and, bv parity of reafoning, the fame follows in refpeft of the by-flander aifo. 
In the expreffion, “ if the principal himfelf perform both offices,” “ both, 
referring to what has preceded, {hows, that in the cafe of his performing 
both the office of Brahma and Hold, the fee fhould be given to another per¬ 
fon: and that argument would be inconfiffent with what is written in the 
Banfcdra tafwa ; “ let him give the fee for the principal rite to the teacher, 
who fuperintends the rite; but if the Hota be a different perfon from 
the facrificer, no fpecifick fee being mentioned for their feparate offices, 
the Brahma and Hold ffiall ffiare the facrificial fee. 

Some hold Raghu hand aka's meaning to be this ; let all the priefts 
fhare the perquifites, under the text of Menu ("XXXV i); but the text 
quoted(XXXVIII l) is a general direaion, which fuppofes a cafe where no 
reader is employed : for the difficulty is removed by interpreting “ another 
perfon” (XXXVIII 2), another teacher by book : and this fuppofes a cafe, 
where the facrifice is the principal rite; but if it be a fecondary part of 
the rites only, the Brahma and the reft not being employed in the prin¬ 
cipal ceremony, the fee for that ceremony fhall be received by the reader, 
who is employed in it. Shall not the reader, being employed even in the 
facrifice, receive a {hare of the facrificial fee ? And, if this be admitted, is 
it not inconfiftent with the rule, that “ the Brahma and Hotd fhall fliare 




facrificiai fee ? M The anjwer is, where the facrifice is only a part of the 
ceremony, the reader not being excluded from the perquifites of the principal 
rite, the fee for that facrifice, wh ich is only a part of the ceremony, fhall 
be received by the Brahma and others employed in that aione : and here 
the ration of the law fhows, that he only, who is appointed to perform a 
fpecifick work, fhall. receive the fpecifick fee ordained for that work, If he 
do not oaufe that fpecifick rite to be performed, hill may it not be laid, 
that there is no obftacle to his receipt, of the perquifite, making it a rule, 
that he, who caufes the principal work to be performed, caufes the part to 
be performed, as it is a rule, that he, who performs the principal work, 
performs the part ? This quejiion is thus an/wsred, let him receive a fhare 
of the facrificial fee j but, in the principal rite, Jet the fubftitute and the 
Hold receive a (hare of the gratuity allotted for that rite. The expreffion, 
the Brahma and Hold fhall fhare the fee,” is intended generally. Under 
the direflion for a fpecifick fee to the Brahma, the facrificial fee is fhared by 
all the priefts. To remove the inconfiftency with the Cb’handdgaparijifyta, 
may not the text of' Menu be limited to th jydtijhtdma and fimilar facrifi- 
ces? No,* for Menu is declared pre-eminent by Vr Vhaspati, (Book 
V, v. CCCXXX 1 II), and it is regular to explain the texts of other fages 
according to that law. How fhall the partition be made in this cafe.? 
Not in the form direfled by the text above cited, “ the four chief are en¬ 
titled to half &c.” (XXXV 3) i for no mention is made, in this cafe, of 
chief, fecondary, and fubordinate priefts. Let it not be objeded, that fuch 
mention is made in the text laft cited ; “ let one be engaged in the work 
&c.” (XXXVII 2); for there is no difficulty in confidering that text as 
merely intended for elucidation. To this it is anfwered, the numbers' ftated 
for the purpofe of elucidation muft be confidered as fatisfying that quef. 
tion: and there, the fu peri mending prieft and the perfon, who prefents obla¬ 
tions, are fir ft; for they are fubftitutes for the principal, and are together 
mentioned by Raghsnandana, as fir ft. Thus the reader is entitled to 
half, and the by-ftander to a third, of what is receivable by the fuperin- 
tending prieft, and by the H6td. Confequently the fuperintending prieft 
and tne Hota (hall each receive three (hares, and the reader a fhare and a 
half, of the whole fee divided into eight lharcs and a half; the two chief 
priefts receive equal (hares, but the by-ftander receives one {hare only : how- 
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Ihoold there be feveral by-ftanders engaged to attend the rites, the 
facrihcer Ihould himfelf pay a- gratuity to the others ; for the text men¬ 
tions one by-ftander only; “let a third expound queftions ^XX XVII.at). 


Others again' hold that the words of Menu, “ all the priefls take the 
perquifites jointlyrelate to rites which mull be performed by four priefts; 
for that is fuggefted by the fubfequent text concerning folemn rites, 
where the plural number is ufed (XXXV 3 ). But the text of the Cb'han - 
doga-pariiifkta relates to folemn rites performed folely by the Brahma, or the 
likej and Raghunandana fays, “ it intends generally the perfon who 
caufes the rites to be performed;” meaning rites different from facrifice p 
for, even in that cafe, the payment of fees being neceffary, that is fet forth in 
the expreffion, “ when the bulinefs is completed/’ 


It muft be confidered, that the words of Me XV, ** aU the priefts fhare 
the perquifites*” Ihow a partition of perquifites in all rites, fince no diftinc- 
tion is mentioned : and, by the mention of the chief or jirjl fet, partition of 
the perquifite is fhown in folemn rites performed by fixteen priefts. The 
word Brahma being employed in the text above cited (XXXVIII), he only 
receives his fee, when the facrifice is completed: and, by parity of reafoning, 
the fame rule will have force in other cafes. There is no authority for 
limiting the fenfe of the word Brahmen but, if it be taken abfolutely 
why may not he, who caufes the rites to be performed, receive a fhare 
of the perquifites ? It is fit, that all the priefts employed in the facrifice 
fhould receive a fhare of the perquifites according to their employments. 


Some remark on the text, “ Let him deliver the facrifick ftied, and the 
furniture of it, to the officiating prieft,” that even the furniture of the 
lhed muft be divided. But there is no proof from any pofitive ordinance, or 
frorh fettled ufage, that he, who caufes gifts to be made, has a title in all 
the chattels given at a diftribution of alms. It is the current pradicc, for 
the facrificer to give feparate gratuities to the fuperiutending prieft, to the 
reader and the reft. The fenfe of tire text quoted (XXXVlil 1) is this t 
whatever reward on whatever occafion is jo ordained by the law, (at fome ho- 
y rites a cow, on*another occafion cloth, at other rites gold, and So forth ; ) 

that 
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the work is completed 
to other rites, betides a facrifice performed according to the forms of Mad* 
hyandina' and the like; for there it is directed, that the fee /hall be paid 
in the midlt of the Solemnity : this is intimated by the expreflion, “ on what¬ 
ever occafion." The lpecifick fee is not mentioned, but a reward (hall be 
given in the form of a puma patra or the like. 

XXXIX. 

The Grihya-fangraha and Parisijhta praedfa define a puma pa - 
tra: — Eight handfuls are a cunchi ; eight cunchis , a pujh- 
cala; and four pujlicalas , a puma pdtra * 

Lawyers fay, that a cunchi is a quantity of rice fufficient for one meal. 
If the party be unable to give the puma pdtra mentioned, then the Ch'han - 
ddga part's jhta directs; 

XL. 

Let him make a. puma pdtra of fo much rice, as will fatisfy 
one great eater, and no lefs: this is a fettled rule. 

“ If another perform Sf, c.” (XXXVIII a): it mud be underftood from pari¬ 
ty of reafoning, that, if there be others, a reader and a by-flander, even they 
fhall partake of the fee. If the principal himfelf perform the offices both 
of Brahma and Hdtd , let him give the fee to another ptrfon, to the reader 
and by-ftander. Or, if he perform both his own office, and that of a ftran- 
ger, let him give the fee to another perfon, that is, to any Brdhmana ; other- 
wifcy the rites would be imperfedL 

XLI. 

Sanc’ha and Lic’hita :—If an officiating prieft die, or ahfent 
himfelf\ let the facrificer afterwards engage another prieft: the 
facriftcial fee belongs to the prieft firft engaged or to his heir; 
but he, who is afterwards called, fhall receive fomething. 
Should he abfent himfelf, giving notice of the probable 
time and of the cauie of his abfertce , let the facrificer wait 

that 
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at time, and not perform the ceremony with another prieft: 
but, if he be hurried, he m ay caufe that facrifice to be finifhed 
by another; and the abfent prieft., who is forfaken, ihall re¬ 
ceive forne trifle as a token of refpeSi. Should the officiating 
prieft wilfully abfent himfelf, though forbidden, while the 
ceremony is incomplete, he Ihall be fined a hundred panas: 
or if he be a grievous offender, the family-pried: fhall be 
amerced. To priefts engaged to officiate at folemn rites, but 
afterwards found to be afflicted by difeafe, degraded, in- 
fane, of ill fame, or difabled by age, favour fhould be 
fhown; but other priefts Jhould be appointed in their plead. If 
the officiating prieft wilfully defert the facrificer, who 
is not a degraded perfon, nor otherwife d.ifqualified, he fhall 
incur an amercement of two hundred panas : and fo fhall 
the facrificer, who forfakes the officiating pried, though he 
be not degraded nor otherwfe incapable oj acting. But a man 
fhould readily forfake an ignorant or foolijh pried, though 
he be not degraded; and a pried may abandon a facrificer, 
who gives not due rewards , even though otherwife void of 
offence. 


It has been already faid, that, if the officiating prieft be difabled, his 
work fhould be finifhed by another perfon ; the fage now declares the rule, 
when a prieft engaged to officiate does not attend : “ let the facrificer af¬ 
terwards engage another prieft.*’ If he be accidentally- delayed in coming 
from his houfe j or if the facrificer fhould hear, that the prieft has gone to 
another-town without giving notice that a delay in his attendance may be 
expedted, then another prieft may be appointed. Bat ChandeWara 
explains the text, “ If one of feveral priefts appointed to officiate at folemn 
rites fhould die or be difabled, and the facrificer engage another prieft.” 
This (abfmce) muft alfo be underftood from the terms of the glofs “ die, or 
be difabled/ Misra fays; “ if one of the officiating priefts die, let the 
“* facrificer engage another prieft and the meaning is, “ if the prieft firft ap¬ 
pointed go to another town or die, the fee belongs to him, though another 
prieft be engaged j and the other prieft, confidered as a ftranger, fhall receive 
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to the work.” This appears from the literal 
fenfe of the fage’s text, and from the explanation given by MisR A and 
others. What recompenfe (hall he receive ? a (la a re of the facrificial fee? or 
another gift from the l'acrificer? If he receive a (hare of the facrificial fee in pro¬ 
portion to the work, then, Should the prieft, after being engaged for the rites, 
ahfent himfelf on the firft day, he would have no fhare of the facrificial fee. 
Under the exposition of Chande'swara, (“ the fee, payable to the per- 
fon firft called, (hall be proportioned to the work, and be received by his 
heirs in the cafe of his death;”) it is faid, that a fee, proportioned to the 
work, fhall be received by the perfon firft called, or by his heir. Why is 
it declared, that, “ the facrificial fee belongs to the prieft firft engaged ?*' 
Should it not rather be declared, as in the text of Na'reda (XXVIII)j, 
that “ he Shall receive a fhare of the gratuity ?” This text has the Same 
import with the words of Na'reda : the former text of Sanc’ha and 
Lie ‘hit a (XXX), direfting the appointment of another prieft, intimates 
a partition of the facrificial fee j by mentioning, in the prefent text, that the 
gratuity belongs to the prieft firft appointed, it is denoted, that, if the firft 
prieft return after another prieft has been engaged, the firft prieft Shall per¬ 
form the work: on this confuleration, it is directed, that the other prieft 
Shall receive fomething. If the former text (XXX) relate to the death of the 
prieft, how can this part of the prefent text (XLI) apply to the cafe of ab- 
fencc and why has Chande'swara explained it “ if he die &c. ?” 
“Die,” in the former text (XXX), maybe taken in an indefinite fenfe. 
Then, the text of Na'red a coinciding with that of Sanc’ha and Lic’hita, 
the word explained “ difabled” would fignify dead ? Some rule is neceffary 
for the cafe of a prieft unable to aft; the text of Na red a cannot apply 
to a caSe of death ; for he fays, “ receive from him (from the firft prieft) 
the Stipulated Share.” 

This firft rule being applicable to the cafe of abfencc without notice, the 
fage delivers a fecond rule : “ If he abient himfelf, after notifying the time, 
(a month, a fortnight, or the like) or the caufe of his abfence, let the facri- 
ficer wait his return, and not perform the ceremony with another prieft fo 
the Kctndcara. A prieft, engaged for a facrifice which may be performed on 
many different days, or for th* reading of Pur anas, or the like, being bufied 
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work which allows not leiflire, fixes a day, two days, a fortnight, or i 
month ; and promifing to attend after finifhing the work, departs on that 
bufinefs: the facrificer, having confented to wait, mud not engage a- 
nother pried, but mud defer his bufinefs for the time limited. But Misr a 
thus expounds the text: “ if any officiating pried be abfent on account 
of bufinefs, let the facrificer allow fufficient tim efor his return. ,> Accord¬ 
ing to his glofs and reading, the facrificer, edimating the time and occa- 
lidn ofhisabfen.ee, fhould fo long await his return. The meaning is, that, 
edimating the time required for the completion of that bufinefs, which oc- 
cafions his abfence, the facrificer fhould wait a little longer. On this opi¬ 
nion, abfence, with the confent of the facrificer, is not implied; and 
this part of the text has the fame fenfe with the preceding part ~ 
but there the fee is noticed; and here it is dire&ed, that another 
pried, fhall not be appointed. The refult is, that, in cafe of confent, it is 
neceflary to wait a fufficient time, as is univerfally acknowledged ; and, even 
without having previoufly con fented, the facrificer fhould, if poffible, wait the 
prieft’s return. According to Misra, this is ordained by the law; and, 
according to the Retnacara, it is only grounded on the reaion of the law: but it 
is proper. 


Jy a pried, after being engaged for a facrifice, which allows not lea- 
lure, but fhould be performed on the day of full or new moon, or the like, 
abfent himfeli on fome urgent occafion, with, or without the. afient oi the 
facrificer, what is to be done; for the Jacrificer cannot wait, fince the rites are 
only proper on a certain lunar day ? To this queftion it is anfwered, “ it he 
be hurried &c ” (XLI). “ And the abfent pried fhall receive fome trifle 

he fhall receive iomething as a token of refpeft; fince, not having performed 
any part of the work, he is not entitled to a diare of the faerificial fee. Or 
fomething fhall be given to preferve due refpedt, merely on account of his en¬ 
gagement, when the pried, prevented by bufinefs from attending at the proper 
ihtie, afterwards does attend : this alfo fhould be underdood from parity or rea- 
foning. Ch and£s war a thus explains the text: “let a man, who under¬ 
stands the order of proceeding, caufe the facrifice to be finished by another 
pried; and let the pried firft engaged, who went to a diflant place, and has 
been therefore forfaken, receive fomething, from the facrificer, as a gratifica¬ 
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that is, if the facrificer could not wait his return! But Mi sra fays ; 
if the prieft be fuppofed to have died &c. let the facrificer caufe the ceremony 
to be finifhed by another prieft.; and the facrificial fee belong; to him: but, - 
if the prieft happen to return, let the facrificer give him fome trifle. If the 
prieft went, with the. affent of the facrificer, for five days, and afterwards 
another prieft, knowing that rites are to be celebrated at the expiration of ten 
days, happen to attend, the facrificer may caufe the work to be finiihed by 
that other prieft: but, after his own affent, he flhould not, without a fuffici- 
ent caufe, engage another prieft, at the mitigation of other people, or from 
a motive of anger or the like. 


A third rule is mentioned: “ if the prieft wilfully abfent himfelf, 
though forbidden by the facrificer, he {hall he fined a hundred panes fo 
Misra and Chande'swara. From the infertion of two words, “ wil¬ 
fully” and “ forbidden,” it is inferred, that, if he be abfent op account of 
urgent bufinefs, even though forbidden, he ftiall not be amerced : nor (hall 
he he fined, if he abfent himfelf, even without bufinefs, but not forbidden by 
thefacrificer. However, “ not forbidden” may be underftood as included 
in forbidden: thus, if he abfent himfelf without giving notice, to the facri- 
jtficer, and without bufinefs requiring his abfence, even then he may be a- 
merced. This is confident with the reafon of the law; for, as not forbid¬ 
ding is affenting, fo it may be faid, that not affenting is forbidding. It fol¬ 
lows from the context, that another prieft may be engaged; and the facri- 
ficial fee ftiall be received by him, who performs the work : and it is not 
proper that a gratification fiiould be given. If the officiating prieft, though 
forbidden, abfent himfelf, after performing fome work, ftiall he, or Ihall he 
not, receive the fee for that work ? It is anfwered, the payment of a fine is 
declared, not the forfeiture of the wages of his labour: therefore he ffiall 
receive the fee for the work performed. If he only abfent himfelf after his 
engagement, does he not receive a gratification from the facrificer ? There 
is no need of a gratification, fince he is faulty. The appointment of prlefts 
is an eflential part of the ritesbut it is the aof the facrificer: the accept*? 
anee of the appointment is no part of the rites. Let it not be objected, 
that the appointment may perhaps be unaccepted ; and, if it be not accept¬ 
ed, the rites produce no benefit to the facrificer; and thence it follows, that 
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acceptance of the appointment is a part of the rites, if they be 
completed, it is ufelefs to admit it as a primary or fecondary part: another 
prieft is appointed; and his acceptance mult be fuppofed. Abfence does 
not here intend going to another province or another town only; but alfo, 
going to his own houfe, and neglecting the performance of the rites: and, 
if a prieft, engaged in one place, and having undertaken the bufinefs, 
undertake other work in another place, leaving that bufinefs unfiniffied, 
it mufi be underftood to be an offence, according to the circumftanccs 
of the cafe. 


<SL 


“ Or if he be a grievous offender &c.” if the officiating prieft be a griev¬ 
ous offender &c. “ Or" denotes another cafe. By this part of the text is 

denoted a man, who, was already a grievous offender; in the former 
part is intended an offender on that particular occafion. ChandeWaHa 
fays, that one, who was already a grievous offender, is here intended : 
and this fhould be underftood as admitted by Misra. Thus, if that offi¬ 
ciating prieft, having received an appointment for folemn rites, wilfully 
abfent himfelf, the facrificer’s family-prieft, who feleded perfons to 
officiate, fhall be amerced. It is the regular bufinefs of the family-prieft to 
feled officiating priefts: or, in his default, a learned friend felefts them. 
This meaning is deduced from the word family ufed in this place, and from 
iiich praClice feen in hundreds of inftances. But Va'chespati lays, “ the 
fpiritual preceptor, who inverted him with the mark of his clafs, fhall be 
amerced and the author of the Retndcara explains the word family in ano¬ 
ther fenfe; “ the prieft , whofe bufinefs it is to examine the families of 
the officiating priefts, fhall be amerced/’ No ejfential difference refults from 
this expofition ; the only difference is, that it has been noticed in the Ret - 
ndcara, that the officiating prieft Ihould be feleded by the family-prieft. 

Others thus interpret the text; “ the family-prieft, officiating at rites, 
fhall be fined a hundred panas , if he offend.” Confequently the fenfe is, that, if 
the family-prieft, though forbidden by the facrificer, wilfully abfent himfelf, 
while the facrifice is unfiniflied, he fhall be fined a hundred panas. This was 
alfo direded by the preceding part of the text, but is repeated to fhow a 
fine, if he abfent himfelf, even though he have not been engaged for a par¬ 
ticular 
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'ar ceremny. This confixu&ion will be noticed in explaining a text, 
which will be quoted from Nareda (XLIII): but the former conft ruction 
is proper, becaufe it is delivered by authors, ard is confident with the rea- 
fon of the law: therefore, fliould he appoint a grievous offender, he par¬ 
takes of the offence. It fliould not be objedled, that, if the offence were not 
previoufly known to the family-prieft, how can there he a fault on his part ? 
He is faulty, becaufe he did not make particular inquiries; and, if priefts, 
learned in law, be feleded by the facrificer without knowing their defers, 
even then the family-prieft fliould make inquiries concerning faults, which 
may obftrud. the rites. But, if the facrificer exclude him from that office, 
he is not in fault. 


<SL 


The word (updihydya) is explained by Misra the appointed fpiritual 
preceptor ; Am era explains it ‘a teacher;’ he, from whom a difi> 
ciple, referring to him (up'etya), learns {adhitk) a fciencc, is a precep¬ 
tor fupddbyaya)', we apply it to any family-prieft (purohita). The grounds: 
of this explanation are the mention of the word family; no perfon is 
teacher to a whole race or family; nor is it ordained or cuftomary, that 
the teacher fliould feledt the officiating priefts : but the word upadhydya, in 
hundreds of inftances, fignifies purbhita. 


“ Afflicted by a difeafe,” which obftruds the rites, or prevents thek 
effetft. “ Of ill fameabandoned on account of fome offence charged 
againft him, and the like. “ Old;” and therefore unable to a<5L So 
ChandeWaea. Therefore, if a prieft be engaged, without any know¬ 
ledge of his malady or other difability, and it be afterwards difeovered, 
let the facrificer ** favour him,” and, with his affent, appoint another 
prieft. The fenfe is the fame on the reading of Chande'swar a ; ** fa* 
vour fliould be lhown.” 


The text declares an offence in wilfully deferring a facrificer; but 
there is no offence in quitting him for urgent bufinefs : and, if the facri- 
cer forfake a prieft not difeafed, nor othervvife difabled, nor abfent, he 
fhall be fined two hundred panas . “ Degraded” &c. comprehends gene¬ 

rally diieafed or otherwife difabled. It is proper to forfake perfons, 

T t who 



%ho malicioufly feek to injure the foie mn! ty; or who, always find, 
ing fault, endeavour to fpread ill reports; and other perfons of fimilar 
•defcriptions. 


t* Ignorant ” much averfe from the ftudy of the Vidas , and unacquaint¬ 
ed with the law concerning the rites at which he is to officiate, and witn 
the rules concerning his part of thofe rites, and the like. If any covetous 
Btdhmana officiate at facrifices for men of low and mixed claffes, for whom 
t Brdhmanas do not dually officiate, the facrificer, having admitted him, 
ffiall not afterwards reject him, however ignorant he may be. Or if any 
learned prieft, tainted with a tin committed in a former exigence, can- 
lent to officiate at a facrifice for fuch a perfon, he ffiouid be forfaken by 
vtkers, under the authority of the text, as a foolilh mans but fi nee his 
fooliffi tranfgreffion of duty was on that man’s account, he ffiall not be 
forfaken by him: but if the foolilh man had already violated his duty on 
another occafion, there is no offence in forfaking him. This and other 
points may be inferred from reafoning. 

A priest may abandon a man who gives not “ due rewards” at the 
time of a folemnity undertaken in the previous expectation of reward. 
In the former part of the text it is faid, that an ignorant prieft may be for¬ 
faken: it muft be underftood, that a more learned prieft attends; a man 
fhould not abandon an ignorant or foolifh prieft, and engage one more ig¬ 
norant or foolilh. In fait all this fuppofes knavery *r wickednefs: it is 
not proper to abandon an ignorant prieft, without any mifeonduit on 
jhis part, and without the attendance of a learned prieft: knavery muft be 
underftood as the ground of punifhment. 

The amercement of two hundred panas directed tor the facrificer, who 
forfakes the officiating prieft, and for the officiating prieft, who forfakes 
the facrificer, is inconfiftent with a text quoted from Menu in the Vivada 
Retndcara and Vivada Chintdmetfi* 

XLII. 

Menu:—-The facrificer, who forfakes the officiating prieft, 

and 
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and the officiating prieft, who abandons the facrificer, 
•each being able to do his work, and guilty of no griev¬ 
ous offence, muff each be lined a hundred panas. 


Misra and Chande'swara reconcile the texts by faying, that 14 there 
is no inconfiftency, fince the fines are regulated according to the voluntary or 
compulfory defertion by a rich or a poor man.” Confequently a rich man, 
if the ad be voluntary, mull be fined two hundred ferns; but a poor man, 
even though the ad be fpontaneous, fhall be fined one hundred pan at on¬ 
ly, becauie he is unable to pay a greater fine. By “ poor” is meant 
* unable to pay two hundred punas * if he cannot pay a hundred panas , 
what is the confequence ? He may be acquitted by the furrender of all 
his property. Why has Menu mentioned a fine of a hundred 'panas?, 
Conftrudively a greater fin being expiable by the furrender of the whole of 
a man’s property, it is unfuitable to fay that a fmaller offence is not expia¬ 
ted. Here no favour is lliown to the facerdotal clafis; for it is a Brdbmana 
that deferts the facrifker; and it mull be fo fettled from the very relation 
implied in the defertion of a facrificer. 

Panas, though notSpecified in the text, are underftood, front the neceffity of 
fatisfying the queftion, of what Jhall the fine confifi f Where the number is 
mentioned inflead of the {pecies, panas are commonly underftood; for many 
inftances of this occur; and that defignation, being mentioned in the texts of 
other fages, is deduced from the coincidence of the rules. In this infiance, 
the fine, diredted by Sanc’ha and Lic’hita, is explained two hundred 
panas, and the inconfiftency of this text is removed by faying, that the two 
hundred panas abovementioned muft be underftood of wilf ul defertion by a 
wealthy man: but Sanc’h a and Lic’kita alfo diredt, that an officiating 
prieft, deferting a facrificer, ffiall be fined two hundred panas . T. hey di- 
red, that 9n officiating prieft abffenting himfelf, though forbidden by the 
facrificer, but without abfolutely forfaking him, fhall be fined a hundred 
panas. But it is confident with the reafor. of the law, that the amercement, 
ftiould be fifty panas only, if he be poor, and his ablence be involuntary. 
This, however, is not fpecified by any fage, nor clearly expreffed by any 
author. 


XLZlt 


XLIII. 

Na'reda:—Officiating priefts are of three forts; the 
firft , m hereditary pfkfi honoured by former genera¬ 
tions with the employment of officiating priejl; the fecond , 
appointed by the party himfelf; the third , he, who 
voluntarily officiates on account of previous friend- 
|| fhip. 

z. The officiating prieft, who abandons a facrificer, though 
he be not a grievous offender, nor otherwife faulty, and the 
facrificer, who forfakes an. officiating prieft guilty of no 
grievous offence, fhali each be fined. 

3. This is the law for hereditary priefts, and for thole, 
who are engaged by the party himfelf: but there is no 
offence in forfaking a prieft, who unbidden officiates of his 
own accord. 

Honoured by former men honoured as officiating pneft by former 
generations ; an hereditary prieft. 

The Vivada Retnacara , 

** The fecond, appointed by the party himfelf.; one, who i& appointed 
on the occafionof a facrifice or folemn rite, to perform that particular cere¬ 
mony. “ He, who voluntarily officiates Y a j nyadatta, influenced 

by friend ihip or the like, and for the benefit of Devadatt a, pays adoration; 
to his hotifehold gods; or, at a time when he is impure, performs a facrifice, 
which fhould be performed by him ; or effeds the facramcnt of the {on of 
an abfent friend, even without his aiTent, to remove the evil, which might 
arife from its not being effeded r it is tobe underftood of this and other ca¬ 
fes. “Nor otherwife faulty this may apply to both: by fault are intend¬ 
ed blows, enmity, difhbnour, and other faults already mentioned. 

Who is an hereditary prieft ? It fhould not be faid, he, whom the grand¬ 
father employed, and afterwards the father, and next the man himfelf. If 

the 
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grand fan, being poor, cannot employ fo many priefts, be would incur a 
fine. Some hold, that “ hereditary officiating pried ” fuppofcs a fpecifick 
appointment in this form ; “ fo long as my defeeadants and yours ex iff, 
fhall you and your defendants facrifice for me and my pofterity.” It is 
the cuftom, that he, whom the father called to all folemn rites, fhould 
officiate alfo for the fon : and the agreement abovementioned is not fup- 
pofed. In fad the appointment is made by faying; “be my prieft 
(pur Shit a) which implies a didindion oppofed to an appointment in this 
form, “ now accomplifh my facrifice:” and here the word “purbhitii ' 
fignifies a pried employed for a long fpace of time. We do not determine, 
whether the word “ I ” intend the fpeaker himfelf only, or his race gene¬ 
rally. If it intend his race generally, there is no difpute; becaufe, when 
the father has agreed that De'vadatta fhall facrifice for his fon, the fon, 
forfaking him without a fault on his part, is liable to a fine: and this 
condrudion is confident with the reafon of the law. If the word “ I” be. 
redrided to the fpeaker himfelf, how fhould the fon incur a fine by forfak¬ 
ing the pried ? Here proof mud be brought from pradice. A difpute 
arifing on the fubjed of defertion by an officiating pried or by a facrificer, 
the firft fays, “ 1 have been pried (purohita) to tbs family for three genera¬ 
tions be does not fay “ an agreement was made by his grandfather, for the 
performance of facrifice by me and my heirs , as long as his race fhould exid.” 

Is not fuch an agreement inferred from the performance of facrifice for three 
generations without interruption; and does he not, for that very reafon, plead 
the performance of facrifice for three generations ? No; fuch an inference can¬ 
not hold; fince it is not the prefect pradice for any perfon to make an agree¬ 
ment in that form. On this fubjed it is faid, the ufage is ascertained, as impli¬ 
ed by this text; thus, by faying, “be my pried (or pur 6 hita)f he is fully ap¬ 
pointed to be pried of the family for a long fpace of time; and, whatever be im¬ 
plied, the prieft, fo appointed by the father, fhall not be forfaken by the fon, 
unlefs he be guilty of forne offence. This, virtually, is the fenfe of the, text, 

A priest, appointed by a man himfelf, is of two forts ; appointed for a 
long fpace of time, or appointed for a particular ceremony. The rule va¬ 
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refpc£t of thcfe: it is an offence, under any circumftances, to for- 
fake a pried appointed for a long fpace of time, unlefs he commit fome fault; 
and it is an offence to forfake a pried appointed for a particular facrifice, 
in the midft of that facrifice. 


<SL 


In the glofson the t*ext of Sanc’ha and Lic’hita prefaced by the 
words, “ others thus interpret the text, 5 ’* it is intimated, that if the family- 
pried, or a pried appointed to that office by the facrificer himielf, fhould ab- 
fent himfelf, knowing that a facrifice is to be performed, though not engag¬ 
ed for it in the form directedby the law, he dull be fined ; provided no per- 
•fon attends as his reprefentative. From parity of realoning, the facrificer 
fhould be fined, if he refufc to employ his family-pried above defended. 

If facrifice have been uninterruptedly performed by father and fon, as 
family-pried, without an exprefs appointment in this form; “ be my family» 
pried,what is the conference ? Even in this cafe, the law concerning 
hereditary prieds is appofite, fince fuch an appointment of lather and Ion 
is admitted by implication. 


If hereditary priedhood be liberally admitted in favour of a pried en¬ 
gaged by the father for a long fpace of time, may it not be admitted in fa¬ 
vour of the fon of a pried fo engaged by the father; thus, a difpute arifing 
on the fubjed of deiertion between the grandfens of the facrificer and of 
the officiating pried, the grand fon of the pried may offer this plea, “his 
grandfather employed my grandfather in facrifices, and the office has been 
uninterruptedly held by us from that period ?” It may be fo : for he will 
better gain his caufe by proof of the performance of facrifice for feveral ge¬ 
nerations, than by the fame proof for one generation only. 


Such being the cafe, where the officiating pried has three Tons, and the 
facrificers, or employers, are three, a partition may take place; for, on this 
admiffion, the facrificers, or employers , are fimilar to property. But if any 
one facrificer refufe one of the pried’s fons, what is the confequence ? It 
fhould not 1 e argued, that, partition arifing from the right of the prieft’s 


* Se® page 16?, 


defendants 




TAIN t$T,f y 


' G °^/\ ' 

( ns ) 

for the facrifreers or employers , under the authority of 
law and cuftom, the facrificers fhall be fined if they refufe their afTent to the 
partitionand, in this loft cafe, all fhall be fined, fince all are equally in 
fault. No one has mentioned a fine for parties refufing their affent to a par¬ 
tition. Nor fhould it be argued, that, fince forfaking the fon of a family- 
prieft amounts to the forfaking of an hereditary family-prieft, the abandoning 
of the family-prieft is a caufe of amercement. No fage or author has faid fo. 
To the queftion thus propoled, the anfwer is, they mult be underftood to be 
indivifible under the text of Vya'sa (Book V, v. CCCLXIV); and.the ra¬ 
tional diftribution, mentioned by Vr'ihaspati (Book V, v. CCCLXVI 6) s 
fuppofes the confent of the facrificers. Thus, if the facrificers fay nothing, 
they fhall not be forcibly taken by one perfon. In fa ft, a diftribution of facri¬ 
ficers or employers , though not mentioned by authors, may be adjufted by the 
king on his' own judgment: but a diftribution by lots fhould be preferred. 

In certain towns or other places, and for particular rites, the office of prieft: 
is hereditary in fome families j and partition is there cuftomary, and fhould be 
admitted in fuch inftances. It is the hereditary office of fome perfons to 
deliver written inftrudlions on the forms of penance and the like; in thefe in¬ 
ftances alfo, partition fhould be allowed. 

Agraharica * priefts and others, paying revenue to the king, hereditarily 
receive tila and the like; their right fhould be admitted on th.: fame confirma¬ 
tion of law with the right of family-priefts; or on the king’s pleafure. A$ 
the king has property in the village, entitling him to receive revenue, fo 
the 'Agraharica and others have property entitling them to receive tila and 
the like. May not the king, having property, difpofe of it at his pleafure; 
but can the "i Agraharica do fo ? The king has not power to deftroy the vil¬ 
lage by opprejjion ; and his gifts and alienations are not inconteftable. It is the 
fame in refpedt of the "'r Agraharica . The king may indeed take the property of 
the fubjeft becaufe he is lord of the land : however, as the king, though he 
have property in the foil, cannot take its whole produce, but has a title in a 
waif, though it belong to a fubjedt; fo he may take the property of fubje&s, 
though the 'Agraharica and others have alfo a title in it. 

* Priefts who attend at funerals. In fome diftricb the/ are called Makabrehmtn; in others, Mabafatf*, 
■Agra Jan, Prehja, Cant aha, U'c, 

If 
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tj/a and the like be taken by the v : Agraharica and others in right of a 
property in the village, the giver would have no benefit from the gift, any 
more than from the payment of the king’s revenue. This is denied; pro¬ 
perty does not arife in the tlia from the payment of the king’s revenue, but a 
title to receive the tik. Property, authorizing alienation at pleafure, origi¬ 
nates in a&ual receipt founded on the title to receive from fuch psafants, and 
in atftual delivery by the donors, Confequently, there is no difficulty. 




It is doubted whether wives and others have a title to this fucceffion, al¬ 
though the partition, founded on the admiffion of a right veiling in '\lgraba- 
rkas and other officiating prlefts, ought to be fimikr to the partition of inhe¬ 
ritance in general. As the wife’s title to fueceffion, on failure of heirs in the 
male line as far as the great grandfan, will be declared under the head of in¬ 
heritance, what fhould reverfe her title in this inftance ? It fhould not be ar¬ 
gued, that the wife can have no right in the village, becaufe, as a woman, 
fhc is difqualifted for the performance of holy rites, and becaufe the 
wives of klg'akar&as and others are totally incapable of receiving tik 
delivered as a gift to priefb. The tik may be received, and the rites be per¬ 
formed through the intervention of a fubftitute, Let it not he argued, that, 
were it fo, a property in the facrifickl fee and regular dues would weft in 
the fubftitute. The wife may have the benefit of property acquired by the 
fubftitute, as a facrificer has the benefit of rites performed by an offi¬ 
ciating prieft- However, there is this difference: the facrificer acquires merit 
from rites performed by an officiating prieft, and none is ever acquired fay 
the intermediate performer of the rites; but, if the duty of the officiating 
prieft be performed by a fubftitute, property in the facrificfa 1 fee is at 
ftrft veiled in the fubftitute, and, through him, in the widow entitled thereto. 
It is alleged, that there is no authority for this conftru&ion. It cannot, it k 
fail, be argued, that the authority*, which farbids deferticn, proves a proper¬ 
ty jn the village, fince othervvife it muftbe irrelevant; hence property in the 
facrificial fees and the like vefts in the wife as owner, and afterwards is ac¬ 
knowledged to veft in the fubftituted prieft, becaufe ofherwife the Ucrificer’s 
rites could not be complete: the law, it is fail, does not declare it an offence to 
forfake the wife of an officiating prieft-, for (he is an ignorant perfon. That 

is denied, ffiecaufe, the defendants of an officiating prieft having the fame 

right 
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to the office which they have to inheritance in general (on the admiffion of 
property In that office), the forfaking of an ignorant perfon is limited to the ac¬ 
tual performance of the rites. It is no where feen, that, a wife and a daughters 
fon being left by an officiating prieff, the wife fhall be entitled to the remainder 
of the dlate, and the daughter’s fon be entitled to the perquifftes of the office. 


If this argument be propofed, fheanfwer is, the fame text, which declared 
that hereditary priefts fhould not beforfaken, excepts ignorant perfons : and 
that authority avails not, in this cafe, to confer property on one who is not: 
a learned prieft. As for what is alleged, that the wife is entitled to the 
wealth, and that there is no fettled ufage entitlingghe daughter’s fon to 
take the office j the parity between the wealth and the office may arife 
from favour fhovn by the daughter’s fon and by the facrificers, or from 
miftake: ufage alone is no authority, unlefs it be confirmed by conftruc- 
tion of exprefs ordinances. 


On this point it is argued, that, as the rites cannot be performed by an 
ignorant or difabled perfon, the law directs that he {hall be forfa- 
ken, intending that the rites fhould be performed by means of a fubfti- 
tutebut the ignorant perfon has property in the facrificial fees and the like, 
as the owner of a Jlave has properly in the wealth acquired by the flave : and 
this conftrudfcion fliould be fettled on the ftrength of the admiffion of a 
property vefling in the heir. The text, which ordains that' * a perfon un¬ 
able to adt fhall appoint another to aft for him,” is the foundation of 
this conflru&ion: but the property of an outcaft, or other perfon difquali- 
fied for folernn rites, is abfolutely loft, in the fame manner with his right to 
the paternal gold, fiver and the like. This will be explained in the 
fifth book on inheritance. Wives, and others, difqualified by lex for 
the performance of holy rites, cannot appoint a fubftitute; as a defiled per¬ 
fon cannot perform a folernn adt ordained by th c Vidas 1 therefore wives 
have no property in the office of prieft. 


If the daughter of an officiating prieft have a fon, has that fon a property in 
the office ? If the daughter’s fon have fuch a right, then, fhould a 
daughter, likely to bear a fon, and a fon of the maternal great grand fa- 

W w ther’s 
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fupported by ufage nor by common fcnfej and there would be no certainty 
in regard to what ffiould follow, if a daughter’s jfon be afterwards bom. 
If it be faid, the daughter’s fon has not fuch a property ; then the reafon of 
the law is tranfgrefl'ed, for there is nothing to prevent the property of the 
daughter’s fon in his maternal grandfather’s wealth, if it be not refilled by 
it right verted in fome other heir, the male defendant, the wife, or the 
daughter of the lajl pofleffor ; and this office is abfoluteiy fimifarto wealth. 

The text, which forbids thedifmiffion of an hereditary pried, does not im¬ 
ply, that his heirs ffiall not be difmiffed, but implies, that a perfon appointd 
by the grandfather or other anceftor ffiall not be forfaken: thus no difficulty 
affedts the terms of the text. That is denied; for the pra&ice is not fuch. 

Therefore the difficulty is thus reconciled ; women are entitled to that 
only, for which they are qualified. In regard to the alfertion, that women, 
being difqualified, cannot appoint a fubftitute, this mull be underftood ; being 
difqualified for folemn adls ordained by the V'edas, they cannot appoint a 
fubftitute for fuch ads; but, qualified for worldly ads, nothing prevents 
their appointment of a fubftitute for temporal affairs : and the right ffiould 
devolve on the next in fucceffion, under the text quoted in another place 
(Book V, v. CCCCLXXVII), andbecaufe women are dependent on men. 
Grain and istnilar property may be confumed by a woman entitled to the fuc¬ 
ceffion ; but gold, filver, and the like, ffiould beprelerved: if ffie cannot 
guard it, let it be intrufted to her hufband’s. heir, as will be mentioned under 
the title of inheritance. Here, fince a woman cannot preferve the office, 
it fhould be executed by her hufband’s daughter’s fon or other heir: but 
the produce ffiould be enjoyed by the woman. However, ffiould the daugh¬ 
ter’s fon be at variance with his maternal grandmother, it may be executed 
by another perfon : he is not entitled to his maternal grandfather’s proper¬ 
ty, if that grandfather leave a wife: and ffiould the maternal grandmother 
litigate, it muft be amicably adjufted. 

The ufage in regard to 'Agraharicas and others has been briefly difcufled. 
No more exp refs ordinance is found to determine, confiftently with ufage, 
. - the 
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hlch arife on thefe fubjedts. If ordinances alone be receiv 
authority for^ftablifhing the right of their heirs : and many ex 
:ellent perfons do not admit the rules of inheritance in thefe cafes. 


“ There is no offence in forfaking an unbidden priefT who officiates 
of his own accord (XLIII 3)-” The word is interpreted officiating prieft 
in the Vfaada Retnacara and Vivada Chintdmem. If any Brabmana , of nis 
own accord, attempt the performance of holy rites tor any perfon, and that 
perfon, when informed of it, forbid him, the facrificer lhall not be amerced 
for fubfequent defertkn. But it muft be confidered, that, if the facrificer, 
though informed of it, have not at Jirji forbidden him, but afterwards, 
when fome part of the rites has been performed, do forbid him, he (hall 
be amerced ; for not to forbid is toaifent: under this rule, his Jilence a- 
mounting to full affent, the prieft is abfolutely appointed by himfeif, and It 
would be improper to difmifs him from that ceremony. 1 hough it be not 
mentioned by authors, this is confident with common fenfe. 

LXIV. 

Vrihaspati: — They are declared to be of three forts; 
coming of their own accord, hereditarily employed, 
and appointed by the facrificer himfeif for that turn: even 

fo {hould the bufmefs be performed by them, 

* .... - __ ■ , 

“They meaning officiating priefts. “ Coming;” voluntarily officiating, ' 
«* Hereditarily employed;” appointed by former perions, “ Evenfo fhould 
the bufinefs be performed;” that is s the rites fhould be performed as above 
mentioned. Such is the fenfe of the text. But fome confidcr this text as in¬ 
tending concerns among partners in general; thus, the fenfe would be, part¬ 
ners are of three forts; accidentally entering into partnerfhip, hereditarily 
engaged, (as a fon after the death of a father, who was engaged in partner- 
ftiip,) and engaged by the party himlelf (that is, called in by him at the com¬ 
mencement of the undertaking). “ Even fo” &c. that is, the bufinefs (hould 
be adjufted in proportion to the (hares, whether equal, lefs, or greater. 


Here it fhould be confidered, that, if five teachers be engaged to read 
holy books, and one expound the verfes, and all the reft be reciting" read¬ 
ers. 
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gratuities are feparately paid to each of them ; ana fomething is given 
by Grangers, who hear the recital, to the expounder of verfes and the reft, 
either for the benefit of hearing, or from the fatisfadlion, which their {kill 
in recital affords; and, according to ancient and excellent ufage, ft rangers 
as well as the employer give fomething refpeftively for particular ftories ; 
fuch as the ftory of Lacshmana’s eating after his long fajl , in the recital 
of the Rdmdyarta; and the ftory of the dwarf’s begging alms, in the v Sri 
Bhagavata ; and the marriage of Dr a up A of in the Mahabharata. In 
fpch cafes, what is received both by the readers and the expounder Ihould 
be dijlributed in fnares : but what is given on account of peculiar ex¬ 
cellence, or fkill in recital, belongs to him to whom it is given. The {hares 
lliould be diftributed according to the number of readers ; and the expoun¬ 
der (hall have a half, a quarter, or fome other (hare. At prefent fuch a 
tuftom fubfifts in fome countries: though not declared by the law, it fhould 
be admitted on the flrength of cuflom. 


In this cafe, fhould the expounder obtain any thing by the errour of in¬ 
troducing a more excellent Jlory on a lefs excellent occafion, (as Lac sh¬ 
at a N A eating after his long fajl, in the recital of the (lory of the Mahabharata,) 
what is the rule ? The anfwer is, if the readers affifted in the miftake, the 
diftribution fhould be made as in the preceding cafes j but, if they did not 
afiift in it, the whole belongs to the expounder; or, if fome of the readers 
did aflift, they are entitled to fhares of the reward; and the (hares 
ihould be diftributed according to the number of perfons concerned. 

From the mention of former perfons or generations, it mujl be underjlood, 
that thefamily-prieft of the paternal grandfather, being fuperiour to others , not 
theprieft of the maternal grandfather, fhould never be forfaken ; but, fhould 
there be no paternal family-prieft, or no paternal wealth, and the man Suc¬ 
ceed to his maternal grandfather; then it is proper, that he fhotild employ 
his family-prieft. This, however, is merely an indu&ion of common 
fenfe, not the import of the ordinance. 

The known cuftoms at holy places, fuch as Gaya and the like, and in 
other countries, fhould be maintained injudicial procedure. 
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SECTIO N III. 

ON PARTNERSHIP IN LOANS , IN HUSBANDRY, IN ARTS, 


AND IN PLUNDER 


XLV, 


Vr ihaspati :—The profits of thofe, who jointly lend gold, 
grain, liquids, or the like, fhall be proportioned to their 
refpe£tive (hares of the outlay , whether equal, or more, or 
lefs: thus is the law fettled. 

2. Whatever property a man lends, with the affent of 
many, or whatever bufinefs he fo caufes to be performed, is 
considered as the aft of all the partners. 

Advance, or “ lend,” is explained in the Retnacara , make a written 
contract with a view to gain. A joint loan on intereft is intended : the pro¬ 
fits fhall be proportioned to the fhares in the principal loan j and the fame 
muft be underflood of lofs : this is the fettled rule and practice. What is 
lent to any perfon, with the affent of all the partners, is lent by all: and a 
Contrail, which one partner makes with the affent of all, or his ac¬ 
ceptance of a written contract of debt from a debtor, is considered as the 
aft of all. Confequently they all fliare the gain or lofs on that loan; and 
the borrower, by that written contract, becomes debtor to all the part¬ 
ners ; therefore, fhould any one of them adopt compulfory means for the 
recovery of the debt, he fhall not be punifhed. 

XL VI. 

Among perfons bound jointly and (everally, whoever is found, 
_ ma y be compelled to pay the debt.* 


• Book I, v. CLXXIV. 

Xx 


As 




MIN tSfy 



( 18a ) 

is a debt muft, under this text, be paid by any one furvivor, among 
veral debtors jointly bound for the fame debt; fo any one furvivor, among 
feveral creditors jointly advancing a loan, may, confidently with the reafon 


of the law, recover the whole debt: but the heir, or the king, not the 
partner, ultimately receives the property of the deceafed $ iO» the c^fe is pa¬ 
rallel to that of partnerfhip in trade. How then may one furvivor recover 
the whole property ? If he recover not the whole, the heir oi the deceafed, 
or the king, might take the fhare belonging to the deceafed, out of the 
proportion which the furvivor recovered as his own fhare: therefore, he 
fhould endeavour to compel payment of the whole debt. But, if the deb¬ 
tor declare; “ this I pay thee for thy portion; the {hares of the reft (hall be 
paid hereafter j” the portion of the debt, received by the furvivor, can¬ 
not be taken from him by any other perfon. It fhould not he argued, that, 
the recovery of a debt due to joint lenders being require, like the payment 
of a debt due from perfons jointly bound for it, he fhall be amerced if he 
negledt to recover it; but it isneceffary, that the heirs of the deceafed fhould 
affift in the recovery of the debt. If the heirs affifted in the recovery, 
the debtor could not fay j “ I now pay thy fharehowevtr, a penalty 
for not demanding the debt will be mentioned. It fhould not be argued, 
that, if the heirs of the deceafed refide in another province, then, not be¬ 


ing preterit, they cannot make the demand; the debt fhould therefore be re¬ 
covered by the furvivor; and, if he accept his own fir are alone, he fhall be 
amerced. The cafe being parallel to that of partnerfhip in trade, it is nccef- 
fary, that the king fhould affift in the recovery of the debt: and here the de¬ 
mand of payment is fimilar to the cuftody of flock in the cals of partnerfhip in 
trade. But, if the king violate tire law, is there any fault on the part of the 
heirs, that the lofs fhould ultimately fall on them ? No ordinance expreilly 
requiring, that it be recovered by the partner, it is a fettled rule, that the lofs 
muft be borne by the heirs. But, in fa&, according to Misra’s expofition 
of the text of N a reda (XIX), the debt fhoukl be recovered by the partner. 


as the flock fhould be preferved in the cafe of partnerfhip in trade. To neg- 
le& it, though able to recover it, is an offence; and the perfon, who recovers 
the debt, may receive a tenth part of it, as in a cafe of Salvage. 

When a loan on interefl ha’s been jointly advanced ny five pet tons, 1 ^ onc 
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nd liis heir be prefent, the heir fhould conclude the f ran fad: ion : but* 
if the fucceffor re fide in another province, then indeed the furviving partner 
fhould give notice to the king, through the means of his officers; and the 
king fhould depute thither an officer appointed by himfetf: but, if the king 
omit it, the partner in the loan ffiould conclude the tranfaflion, and fend, 
notice to the heir, that he may attend: however, fhould fome caufe pre¬ 
vent him from doing fo, the partner may follow his own choice; no offence 
is thereby committed. 


Ip the king conclude the trartfaefion, he (hall receive, in the order of the 
dalles, a twentieth part from the property of a Brutmcna; a twelfth from 
that of a: CJhatriya; a ninth frorfi that of a Vaijya; and a fkth from that of 
a \S/'dni. The cafe muff neceffarily be held fimilar to partnerilup in trade. 
Thus, in anfwer to the queftion, “ who (hall perform his duty, if one 
partner die ?” the rule is propounded, “ on failure of heirs, the king for 
that is ffiown in the cafe of partnership in trade. Is a tax to be paid to the 
king in canfideration of his executing the bufinefs ? In anfwer to this 
queftion, the rule is fet forth, “ let the king receive a fixth part &c/* 
(XXIX i}. But if it be foreign to the king, the difficulty is reconciled 
from the text before cited } “ or, if there be no heir, another partner who 
is willing and able to>&; if there be no fuch perfon, all the partners” (XIX). 
However, ffiould the king forbid it, his commands muff not be difobeyed t 
the king forbids not any thing without a fpecial caufe. 


XLVII. 

Vr i h aspati : *—To a paternal or maternal kinfman, and to a 
friend, a loan may be made on a pledge only; to others, 
with a furety, or on a contract written or witnefled. 

1 his text belongs to the general title of loan and payment; for the rea- 
fon of the law is equally appofite in ail cafes of loan. 

If one of feveral partners in money lending, being (killed in bufinels, 
alk; “ dial! I ftngly advance a loan to the propofed borrower ?” in that 
ca!e, fhould they affent, the loan advanced is lent by all the partners: as 

is 


^pf^/clared by the preceding text (XLV 2). In what mode fhould the 
be advanced? in what cafe? The legiflator replies, “ to a kinfman &c. 
to any kinfman or friend of the partners, it fhould be advanced on a 
pledge; and one offufBcient value fhould betaken (Book I, v. XI), The 
grounds of the law are thele: if the kinfman do not repay the loan, but 
fay, “ I cannot now repay it;” compuHoiy means would be a breach of 
the regard due to him; and therefore the debt may be irrecoverable; 
but, if a pledge be taken, the debt may be recovered by the falc of it, 
at the expiration of the Stipulated period, or at the end of eighty months 
or the like. From others, it is not neceflary, that a pledge fhould be 
taken j he therefore mentions two modes according to the honefly, or 
difhonefty of the man; “ to others &c:” in default of a furety, a 
loan may be advanced to a difhoneft man, on a contract written or wit- 
nefled. 

XLVIII, 

WThaspati *. —At pleafure or without a time limited for pay¬ 
ment, may gold or filver be lent;, but liquids and grain, 
for a limited time.* by the cullom of the country muft the 
loan and the payment be regulated. 


At pleafure, with, or without, a time limited for payment, may gold or 
filver be lent; but, for liquids and grain, a limited time is neceflary. 

The Retndcara. 


The time mult be regulated by the cuftom of the country; and the pay¬ 
ment rnuft be regulated by the time agreed on. Under the text of HaVi t a 
(Book I, v. XLIV 2) grain is doubled at the time of harvefl; but, if no 
time have been limited, it is not more than trebled even after a hundred 
years: therefore grain fhoiild be lent for a time limited to the next har- 
veft; and, if it be not repaid at the ftipulated time, it may bear wheel-in- 
tereil. But intereft is receivable on gold, filver, or the like, at the monthly 
rate of an eightieth part; therefore it daily accumulates at that rate. Af¬ 
terwards, when the debt is doubled, it fhould be recovered, or wheel-in- 
tcreft be ftipulated. 


XLIX. 
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Vr ihaspati :— After the time for payment has paft, and 
when the intereft ceafes, on becoming equal to the principal, 
the creditor may either recover his debt, or require a new 
writing in the form of wheel-intereft. 

O 

On grain, though not paid at the time of harveft, intereft is not con/idered 
as /saving ceafed, becaufe it has become equal to the principal ; and therefore 
wheel-intereft does not arife: but, if a time were limited, wheel-intereft may 
be required. Intereft on liquids is fimilar to that on grain; for, in the fequel of 
the text, Ha'ri'ta ordains, that " on clarified butter, fait, and raw fugar, the 
intereft may make the debt odtuple:” and this follows from the expofition of 
the RetrJcara on the text of HaWta. As grain is doubled at the time of 
harveft, and, if the debtor cannot then repay it, is trebled and not more; fo 
is wool and cotton; but the fibres of grafs, clarified butter, fait and raw 
fugar, in one year, became ofluple. Therefore the expofition of the Retndcara 
on this text (hould be admitted. But reference is made to the cuftorn of 
the country; a loan lliould not be made in fuch a form, in a country where 
fuch a cuftom exifts not; for this text is fuperfeded by the text of Na're- 
d a (Book I, v. XLV i). In fome parts of the country, grain is received back 
with an increafe of half the loan; in others, with an increafe of a quarter: 
the loan and payment ihould be fo regulated. 

It muft be confidered, that, if a partner make a loan, in contradi&ion to 
this law, at his own pleafure, without a pledge, and without a time limited 
for payment, lie incurs blame; as appears from the tenour of the text. But, 
if the other partners confent to his making the loan at his pleafure, there is 
no offence. Yet, if a loan be made to a kinfman without a pledge, and he 
endeavour to aifeharge the debt, but happen to be drowned with his family, 
the lender is not free lfom blame: fuch is the method fuggefted by com¬ 
mon fenfe. 

But fome hold, that this text does not declare an offence, but fhows how 
a loan lliould be made. That is wrong; for, were it fo, the text Ihould 


* Book I, v. CCLV. 


have 




C ) 



'hhmht been inferred under the title of loan and payment, immediately after the 
text there quoted (Book I, v. XI). 


L. 


Vrihaspati: — What has been lent by two or more jointly, 
muft be jointly demanded by them: any one of fuch len¬ 
ders, who refufes to join in the demand, fhall forfeit his 
fhare of the interelL 

If any one of the joint lenders afk; “ fhall a loan be made to this pro- 
pofed borrower ?’ s In that cafe, if the others fay, “ we will jointly lend 
it/’ let all fubfequently join in the demand of what has been fo lent: but 
if one, though able, do not join in the demand, he {hall forfeit his fhare of 
the interefl. But if the authority for making or refufing loans be committed 
to oiie perfcn, fince it becomes his part to demand payment, and the a£t 
was done with a view to gain, it is not fit, that another, who does not join 
in the demand, fhould forfeit his fliare of the interefl. 


LI. 


Vrihaspati:—The law concerning loans has been already 
propounded, and therefore it is now concifely delivered; 
hear the rules for hufbandmen and others, which are thus 
declared: 

2, Prudent men conduct cultivation in partnerfhip with 
thofe, who are equally provided with beafts of burden, 
labourers, feed, land and the implements of hufbandry. 

3, They fhould not cultivate common paftures, places referv- 
ed for cattle, nor the king’s highway; let them purpofely 
avoid barren land and fields infefted by vermin: 

4, Sow T ing, at the proper feafon, land well fituated to receive 
and retain water, capable of irrigation, furrounded with 
fields, and well tilled, the cultivator will enjoy a produce. 


5. Let 
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Let no prudent hufbandman admit lean cattle, old, uh^ 
derfized, difeafed, vicious, blind of one eye, or lame. 

6 . He, by whofe deficiency in cattle and feed a lofs happens 
in the joint cultivation, lhall indemnify all the cultivators: 


L 


7. This ancient rule has been declared for hulbandmen. 


The law concerning loans has been already propounded under the title 
of loans and payment now therefore, in declaring the law of partnerlhip 
in loans on interell, it is concifely delivered; fuch is the meaning of the 
text. Confequently the various cafes of pledge and fo forth, which have 
been delivered under the title of loans and payment, muft alfo be under- 
flood under this head : therefore, fhould a pledge be deftroyed by the fault 
of all the creditors, it mull be made good by all, and fo forth. But, fhould 
the pledge be deftroyed by the fault of one of the creditors, it muft be made 
good by him ; and if it be deftroyed by the a 6l of God, it is the debtors 
lofs: thefe and other rules Ihould be confidered as inductions from the rea* 
Ion of the law, or from exprefs ordinances. Again j if the debtor die, the 
property may be recovered from the furety : but, in this cafe, if any one of 
the creditors, from a motive of tendernefs or of knavery, releafe the furety, 
the fault is his. This and other rules Ihould be admitted. 


“ Hear the rules that is, what fhould be done by hulbandmen and 
others. Beafts of burden oxen. “ Labourers fervants employed in the 
bufinefs of hufbandry. “ Seed” fit for producing vegetation j in common 

acceptation, it fignifies grain and the like ; “ Land fields on which grain 
isfown. “ Implements of hulbandryploughs and the like. Agriculture 
fhould be conducted in partnerlhip with perfons, who are equally provided 
with thefe requifites, that no difpute may fublequently arife becaufe lefs 
has been contributed by one partner than by another . 


A portion of land referved for grafs is called “ a common pafture: fo 
the Retndcara. Neither a common pafture, nor a place relerved for cattle, 
nor the king’s highway Jhould be cultivated : as is inferred from what pre¬ 
cedes. 


MIN/ST/j^N 



:CS 


IL 


.mot here fiippofed to become a fubjeCtof ligitation. Or it may be thus ex¬ 
plained: if a man unite with one, who cultivates land referved for cattle, the 
king may fay *'« why dofl thou cultivate land referved for cattle ?” if it be an- 
fwered, “ by his partner’s directions he may be reproved in thefe words, 
“ jQiall the town be deftroyed by thee, becaufe he directs it ?” therefore part¬ 
ner fh ip fhould not be formed with a man, who thus tranfgreffes the law, and 
it is an offence in the partners, who lhare profit obtained by this breach of 
rule. 

** Barren land” does not even fupport the vegetation of grids; how fhould 
grain be raifed there by the utmofl labour ? From the number of fmall cells,. 
“ land infefted by vermin’’ affords no produce; and the ploughs and 
other implements are much injured: therefore partners in hufbandry 
fhould avoid fuch land ; or a man fhould avoid it, left, on feeing the produce 
fmall, he be reproached with not having well tilled his field. This is 
a diredion to hufbandmen to avoid an unproductive foil. 

Low land, capable of receiving much water, and whence the water is 
not early drained; fuch clayey foil, furrounded with fields on all fides 
(thatthe trefpaflfes of cattle may be prevented without trouble), and well 
tilled at the proper feafon, in the month of Magha and fo forth : the 
terms are fo explained in the Retnacara . This text is an incidental direc¬ 
tion for agriculture, Or, where five perfons jointly undertake cultivation 
with their own cattle and feed refpeCtively, and agree to divide the pro¬ 
duce after paying the king and others their due proportions of the pro¬ 
duce, the text is applicable to fuch perfons; therefore they Ihould furnifh 
equal proportions of feed: and, where Brdbmanas, or others, jointly un¬ 
dertake agriculture on their own fields and with their own feed-grain refpec- 
tivcly, and the agreement is nearly the fame with that abovementioned, the 
text is applicable to them. In the firft cafe, let the partners in hufbandry 
cultivate land other than common paflures and fo forth; two verfes (LI 3 
and 4) are intended to dire& this: a direction concerning land and fo forth 
was neceflary for partners in hufbandry. Both verfes, propounding the 
mode of diftinguifhing land, are intended to fhow, that, in the third cafe, the 
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thould be equally good. At prefent it often happens, that men join 
in cultivation for the produce of their own fields only. The direction 
concerning land is here a repetition of the fubjetff of cultivation ; Comt 
additional meaning is intended j that is, perfect equality is not required. 


“ Lean cattle &c.” This text is applicable to the three cafe*.* and 'is 
intended as an inftrudtion to hu/bandmen. Thus he, who purchafes cattle 
in the intention of cultivating land, (liould purchafe fuch as are different 
from what is defcribed in the text. It is incidentally mentioned : for if he 
poffefs not the price of excellent cattle, he may even accept fuch as are 
theie defcribed, to employ them on hisbufinefs. If the cattle and fo forth* 
belonging to all the partners in hufbandry, be bad, they may in that cafe 
be admitted : otherwife, hufbandry could not be conducted in partner¬ 
ship, were the cattle and fo forth, belonging to every partner, bad: and 
it is indicated by the expreffion “ who are equally provided &c.” (LI 2). 
The exception againft the cattle defcribed removes the doubt, whether cat¬ 
tle, being equal in number, may be admitted, though unequal in ftrength and 
other qualities: therefore parity is required, according to circumflances, in 
flrength, qualities and number. 

In the fecond cafe, the text, as explained in the Vivdda Cbint ament, directs 
(v. LI 6), that the lofs Ihall be fuftained by him, through whole want of 
materials, the field has lain fallow. Thus one partner is appointed to fow 
one field, and the other partners being fimilarly appointed to different parts of 
the joint bufnefs, if the field remain unfovvn by the fault of the cattle belong¬ 
ing to one partner, and cannot, from the excefs of rain, be fown on a fub- 
fequent day, and the field therefore remain fallow; in this cafe, grain, equal 
to the produce of fimilar fields, fhall be deducted from his (hare; or if feed, 
furnifhed by one partner, be fown in a field cultivated by all the partners, and 
no plants vegetate, the feed being old and bad, in that cafe alfo it is his lofs. 
In the cafe, where the partners join in the cultivation only, if the field of one 
remain unfown, from the fault of another’s cattle, he is entitled to receive, 
from the owner of the cattle, the ejimated value of a crop from that field. 

* Cultivation by a fingle liulbandman on his foie account; by hvlfcandmen renting land in partnerfliip; 
by the feparate owners of knd tilling the whole in partncrlhip. 
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one of the partners in hufbandry be unable to adl, his talk fhould 1 
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finifhed by another perfion; for Ya'jnyawalcya fays, “ this law is declared 
for partnerfhip among priefts who jointly officiate at holy rites, and among 
hufbandmen or artificers” (XXXI). The fhares fhould be diftributed in pro¬ 
portion to the cattle, or things furnifhed; and feed and the like fhould be 
taken in proportion to the quantity of land or the number of cattles but, if 
the proportions of feed and the reft be unequal, the adjuftment fhould be 
made on their value,* otherwife, there can be no certainty in regard to the 
fhares: however, lhould there be a fpecifick agreement for unequal fhares, 
the diftribution mu ft be made accordingly. All fhould join in preferving 
the field and the like: if one refufe to contribute to its prefervation, he (hall 
forfeit his (hare of the profit: and profit is thus ascertained j ** what remains 
over and above the price of cattle, feed &c.” Ifone preferve the common flock 
by the utmoft exertion, he fhall receive a tenth part of it. Him, who has 
recourfe to fraudulent ways, let the partners expel without profit (XXXI): 
confequently, fhould a fraud committed by one of the partners be detedled 
after the land belonging to all the partners has been fown in the month of 
Bhudraj in that cafe, reftoring to him his flock in feed, cattle and the like, 
and giving him half the produce of his own land, let them expel him : but, 
if they cultivate in partnerftup the king’s land, the payment of half the pro¬ 
duce to the partner expelled is not admitted. Should one of the part¬ 
ners die, let the king, or other perfon, according to circumftances, keep his 
fhare of the flock, and deliver it to the heirs when they appear. All this, 
premifed under the head of partncrfhip in trade, muft alio be underftood in 
this cafe. 


LIT. 

Vjuhaspati :— A manufacturer of gold and fiber, of ba« 
fer metals, of thread, of wood, (tones, and leather, or a 
man who is (killed in minute difcrimination, is called by 
the learned ' silpi , or artijan: 

2. And, when goldfmiths and the reft exercife their arts 
jointly, they (hall receive pay in due (hares according to 
their work. 

One' 
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leaves of the palm tree and the like, ChanouswaRa reads “thread” 
(futra inftead of pair a). 

“ A manufacturer of gold and the reftone, who alters the form 
of the fubftance; who works it up, from a fhapelefs lump, into ornaments 
or the like. “ Skilled in minute diferimination well acquainted with 
minute parts; able to diftinguifh the portions of copper or filver contained 
in gold and fo forth; di {criminating the fmooth and good parts of leaves, 
wood, and the like; or minutely acquainted with the natural qualities of 
the fubftanccs, and abb to diftinguifh them. 

Manufacture and fuch minute diferimination are feverally called arts; 
but both united conftitute fuperiour art: thus, if Ibme goldfmith knows not 
the affay of gold, but makes ornaments and the like, he is an artifan j and fo is 
one, who does not manufadure, but allays gold ; and herein many unite, 
becaufe many are required to confirm an affay. It is objected, fince there 
can be no joint exertion in affay ing gold and the like without property, there 
can be no feparate head of judicial procedure ; therefore the fpecifick mention 
ci this was fuperfluous in difcuftlng the title of concerns among partners. 

It fhould not be anfvvered, when feveral perfons are jointly employed in 
affaying gold belonging to any man, there is partnership ; were it fo, it fhould 
be mentioned under the title of non-payment of wages, for they are hired 
workmen. Nor fhould it be argued, that “ (killed in minute diferimination” 
is not an independent term, but an epithet of “ manufacturer,” and that the 
fenfeis, “ a manufa&urer of gold and fo forth, if he be {killed in his art, is 
called "silpl or artifan.” Were it fo, a manufacturer unfkilled in his art, not 
being exprejjly mentioned, would be excluded from this head of judicial pro¬ 
cedure; if (kill muft fteceflariiy be fuppofed in all manufadurers, the epithet 
is fuperfluous; and it is irregular to employ it as a deferiptive andconfequent- 
hSuperfluous epithet. Nor let it be argued, that perfons, who are {killed in 
affaying, buy and fell gold and the like; by their {kill in affay diftinguifliing 
bad gold from good, they buy cheap and {ell dear; and thus the mention 
of {kill in affay has a reference to.flock. Were it fo, this would fall under 
the head of partnerfhip in trade. To the objection thus propofed the an- 
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ne reading gives, “ a manufacturer of gold, filver, and leaves 
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is, when gold or the like is intrufted to a goldfmith to work into or¬ 
naments and the like, and he receives hire in proportion to the fpecifiek: 
quantity afccrtained by weight or otherwife, he is called a workman* 
but of a different defcription from thofe named in treating of {laves and 
hired fcrvants. Some perfons affay gold and the like for many different tra¬ 
ders; they are not the particular fervants of any one man, but receive pay 
in proportion to the fpecifiek quantity afccrtained by weight or otherwife, 
and are called artifans : at prefent fuch perfons are often feen in the employ¬ 
ment of forters of money. From, the pradtiee of fuch a fcience, do they 
become artifans ? This, like the manufacture of ornaments and other arts, 
not being included among the eighteen fciences, (liould be confidered as a 
mechanical art. 


Thus fome expound the text. Others explain the term, “ {killed in 
train 1* that is, well acquainted with the wages due to his labour; and this 
knowledge is an excellent qualification for an artifan. 1 he fcnle is the fume 
on the reading of Chande'swara and others; 41 well knowing the fruit 
oj his labour" (pbaldbbijnya , inftead of caldbbijnya). 


Jite'ndriya, Kelayudha and Va'chespati-misra read “ baler 
metals” inftead of filver (cupya infiead of ritpya). There is no material 
difference. Leather is in the plural number to imply other fubftanccs ; for 
rope, balls of filk, bones and other things muff be underftood, accord¬ 
ing to the drcumftances of the cafe; otherwife, there would be no particu¬ 
lar rule for fuch arts. 


** Ac-cording to their work " (LII 2): according to the work perform¬ 
ed by four partners refpe&ivdy, they ill all receive their refpe&ive (hares. 
For example, one melts the metal; another hammers the mafs of gold or 
the like into the form of ornaments; a third folders the parts ; and a fourth 
prepares the parts to be fbldered. They (hall receive pay according to the 
work thus, or otherwife, diftributed. 

LIII. 

Catya'yana If four artifans be jointly employed, a young 

apprentice, 
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Apprentice, a more experienced fcholar, a good artift, anc 
a teacher, they (hall receive in order one fhare, two, three 
and four (hares, of the pay divided into ten parts. 


These four (the apprentice, the fcholar, the artift and the teacher) are 
diftinguifhed by their (kill in manufacture. 

The Retndcara . 


Therefore the pupils, who melt metals, and fo forth, under the 
direction? of a teacher or other artift, receive one fliare : and the pupil 
fiiould neither be the apprentice of another, nor one maintained by the in- 
ftfudor himfelf j confequently there is no contradiction to the text, which 
Ordains, that the teacher (hall receive the gain on his pupil’s labour (Book 
III, Chapter J, v, XX). But fome hold, that the pupil’s fliare is mentioned 
in contradiflindion to the more experienced fcholar and good artift; and that 
the pupil’s {hare (hall be received by the inftrudor. 

The more experienced fcholars, already taught, execute coarfe work; 
they are inferiour to the good artift, becaufe they are unable to execute tine 
work. The good artifts, having acquired experience, and being already (killed 
in manufacture, execute fine work, fuch as foldering the parts : in fhort, they 
nearly accomplifh the butinefs. The teachers inftrudt all the workmen as 
pupils; or, equd to the good artifts, they alfo know the quantity of the parts, 
and are therefore, in (o much, fuperiaur to them. 

If there be an apprentice and teacher only, and no experienced fcholar, 
or good artift, what is the rule in that cafe ? Who executes the work of 
the experienced fcholar and good artift ? If the apprentice do it, he is 
an artift: therefore the teacher fhould receive four fhares j and the artift, 
three fhares of the pay divided into feven parts. Jf he do not caufe him 
to execute the work of a good artift, the teacher fhould be punifhed. But 
if there be a fpecifick agreement in this form ; “ thou (halt only perform 
the work of an apprentice,” the work of the experienced fcholar and good 
artift being executed by the teacher, he (hall receive nine fhares ; and the 
pupil, cne fliare only. If the apprentice execute the work of an experi- 
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.©need fcholar, and the teacher perform his own part, and that of a good 
artift, the apprentice flialI receive three (hares; and the teacher, feven 


jhares of the pay divided into ten pafts. In faft the definitions of apprentice 
and the reft are delivered in conformity with the etymological fenfe of the 


terms ; but he, who, under the dire&ions of another, any how executes 
work with occasional miftakes, is an apprentice, if he be fubordinate to 


another. He, who, previously inftrufted, but, from want of practice in 


the particular exertion of manual labour, being incapable of fine work, ex¬ 
ecutes bufinels (lowly, is called “ a more experienced fcholar.’ 1 He, who 
is capable of executing work, and is pra&ifed in the application of manual 
labour, but Sometimes has occafion to afk inftru&ions, is called a good, 
a Skilful, or an able, artift. But the inftrudtor, like a teacher of the 
dire&s others, and can accomplish the work with certainty. In this mode 
fhould the Jaw be interpreted: confequently there is no definite work for 
the apprentice and the reft. 

In this cafe, hire, falvages, and fo forth, mull be underftood, as in part¬ 
nership among traders: and, if any thing be deftroyed by the fault of one 
among four per Sons, it tnuft be made good by him ; the owner Should not 
refufe to pay the wages of all the workmen. But, if any thing be taken, 
on a falfe pretence, in the prefence of the teacher, who brought the good 
artift and the reft, the wages of all the workmen may be withheld ; and 
the others Shall receive their (hares of pay from the teacher, or from the 
perfon in fault. This and other cafes muft be underftood. 


LIV. 


Vii ihaspati: — Where Several men jointly build a houfe 
or a temple, or dig a pool, or make utenfils of leather, let 
the chief workman receive a double (hare of the pay. 

“The chief workman;” the principal workman. 


The Retnacara . 


Some remark, that diftinfil (hares, dire&ed for four perfons (the appren¬ 
tice and the reft), (hould be underftood of work other than the building 
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houfe and the like; for Vrihaspati has not ordained fuch a diftri 
bution in the cafe of a houfe and lb forth ; but the principal workman, em¬ 
ployed in the building of a houfe and the like, fliall receive a double 
(hare, and the others equal (hares of the pay. But that does not coincide 
with the Retnacara , where it is faid, ‘ the text of Catyayana (.LIII) 
fuppofes one perfon giving, and another receiving, inftru&ions; in other 
cafes the chief workman (hall receive a double {lure; and thus there is 
no inconfiftency/ Therefore, fhould an experienced fcholar and a good 
arts ft only join in the work, without one perfon giving, and another receiv¬ 
ing, d bed ions, the rule follows the text of Vr ihaspati. The prefence 
of perfons giving and receiving directions does not fuppofe a teacher and 
pupil, but a workman of little (kill, and another of great {kill. 


The meaning confequently is this 5 hr ft mentioning the manufacture of 
gold, filver, cloths and fo forth, and afterwards the building of a houfe, the 
lcgiflator anfwers in the laft text (L 1 V) the queftion which arifes on the for¬ 
mer text (LII); “ how ihall pay be received according to the work in all 
cafes, whether it be the manufacture of gold, or other work!” In all cafes, 
whether it be the manufacture of gold or other work, the chief workman 
ihall receive a double (hare of the pay: and the text of Ca'Vya'yana is 
irrelevant. It fhould not be argued, that the text of Catyayana relates 
to cafes other than the manufa&ure of gold and fo forth ; for the laft text 
(LTV) provides for other cafes. Nor fhould it be argued, that both the texts 
of Vrihaspati are reciprocally illuftrative of a general fenfe, but do not 
comprehend other cafes. Were it fo, that would be derogatory to the fage, 
Once a law mull exift in regard to work not mentioned in either text. 
It is faid, the firft text (L1I 1), interpreted in the fame fenfe with the text 
of Ca tya yana, may be a declaration of the law for the cafe where four 
artifens are jointly employed ; and the laft text (LIV), where two work¬ 
men are employed. It (hotild not be objefled, that a different mode of 
partition is incongruous, becaufe leather is mentioned in both texts. There 
may he different modes of partition, the laft text intending ornaments 
or utenhls of leather, and the firft , other manufactures of the fame mate¬ 
rial: thus, when a covering of leather fora car is ordered by the owner, if 
one workman be Ikilful, and others be alfoemployed, the chief workman {hall 
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%t a double fhare of the pay. To'this propofed exposition the anfwer 
is, it does not feem reafonable to deflroy the concordance between two texts 
of Vr I ii asp ATI’s own code, merely for the purpofe of reconciling one of 
them with the. text of another legiflator. In fa£t, fince there can hardly be 
perfons receiving and giving inftruftions in the building of a houfe, or the 
digging of a pool, and the like, the rule of diftribution between two workmen 
might be fuggefted; but,four perfons being required for the manufa&ure of 
ornaments, the rule of diftribution among four is proper : and this refults 
from what is faid in the Retndeara: thus, in building a houfe, one man carries 
the bricks and other materials; but another, being an intelligent workman, 
conftrudls the edifice : fo, in building a habitation of grafs and wood, fome 
perfon brings and throws up the grafs, wood, or other materials, and ano¬ 
ther conftru&s the houfe. In digging a pond, one digs the ipots which are 
marked to prevent inequalities, or notices what fhould be taken or left by 
ail the workmen ; the others dig after him. In making utenfils of lea- 
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ther, one few's the leather; the others, as pupils, ftretch it. Is there not 
employment for four perfons in building a houfe, as well as in making orna¬ 
ments? Thus, one carries the bricks ; another removes their inequalities 
and fits them forthe pillars cr other ufes; another again cements them in their 
proper places; a fourth, to raife a ftraight wall of mafonry, caufes the bricks 
to be placed properly : in a building of grafs or wood, one man carries the 
wood; another cuts away rotten parts with an axe, and fits the wood; a 
third, by labour, joins two timbers; a fourth lines the walk In all three 
inftances, reference may be made to {kill in work : and the fame may be 
imderftood.of other work, as the cafe may be. To this queftion the anfwer 
is, if it be fo in regard to the w'all, flill there is no employment for four 
perfons <?f different descriptions, in roofing the houfe, nor in conftrudting a 
houfe of bamboos, or building a houfe with unburnt bricks. In the text 
above cited (LIV) the term “ houfe” intends fuch houfes. But, where there 
is employment for four perfons, the former text (LII i) is applicable : and 
this is actually faid by the author of the Retnacara; * the text of Ca tya- 
yana fuppofes one perfon giving, and another receiving, inftrudtions 
and the fame fhould be underftood of other cafes. If three perfons 
join in work, then the diftribution fhould be fettled in this form; for the 
rule is admitted, becaufe they are included by their employments in the 
deferiptions of apprentice and fo forth. Thus 
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us fome expound the law. In fome provinces it is the practice, in 



regard to the roofs of houfes, to give the fame.pay to the man, who throws 
up the grafs, and to him, who makes faft the firing, but kfs than the pay of 
the thatcher: and in building houfes of rnafonry, greater wages are given by 
the owner to one employed as chief workman, than to the others who 
affift him : but other labourers again carry the bricks and perform the 
reft of the labour. This and other ufages fiibfift. There can be no benefit, 
from expatiating on the fubjefl; for wages are paid according to fettled 
ufage j and workmen are employed on fpecial agreements. So much has been 
laid to explain the law : it fliould be received as above explained. 


LV. 


Vr JHASPATi:—T his has been ordained by wife legiflators for 
a band of muficians : let him, who marks the time fkil- 
fully, take a (hare and half; and let the fingers have equal 
fir ares. 

“ He, who marks the time fkilfully” ftdlajnya) ; “ tala' is explained by 
Amera, meafuring time and performance j that again is explained in the 
commentary on his dictionary, the meafure of the appointed time of utter¬ 
ance, one or two moments: and the difcriminationof exafl performance. 
Confequently, in the cafe of finging, the utterance of certain letters or fyl- 
lables of the fang after once,,twice, or thrice uttering certain other letters or 
fyllabks , is meafurement of time and called tala: in fad it fignifies mea¬ 
furing the time during which a word or found mull be held, and the time 
when another fyllable fliould be uttered after the utterance of that found; 
as in the verfe of the Git ago vinda, “ Herir iha mugd’ha bad'hu nicare vildjini 
vilafati ctiipar'e* a momentary paufe is made at “ herir iha;” and the found 
of the lajl fyllables of “ badhu ” and "• nicare” is prolonged during the twink¬ 
ling of an eye, or during half that time, or during a very minute fpace of 
time: this is called meafuring time. Meafure of performance confifts in 
regulating the effort of the finger with his tongue or other organ of fpeech 
to utter the letter or fyllable: the intimation of it by a contemporary ftamp 

* Heju exults in the alfemblage of amorous damfds. Afiatick Refearches, vol 3 pa 187. Or as ver¬ 
bally translated by the fame hand, Heri, O my amorous friend, delights in the highe-1 of plcafures, in this 
aiTemblage of beautiful damfels, 
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e foot on tile ground, or by clapping the hands, is called {tala) beating 
time. Though all the common a&s to be done by the dancer, the muftciaa, 
and the reft, with the utterance of low founds, be not indicated, nor event 
the performance ofloud mufick, yet the ftep or gefture, corrcfponding. with 
a difficult palfage, is marked; how is the performance of a dancer and the! 
rcft meafujed ? By the word “ performance” fteps and h forth are figrth 
fted : confequently the hint to perform a certain ftep or gefture at the fame 
time with the utterance of a certain found, with which found it ought to ba 
performed, is the meafure of performance, and is called tala : meafure is m 
this inftance explained dilcnmination, and that coniifts in autinguifhing 
the parts of the performance to be executed at a certain time, namely that 
a certain ad mt| be done immediately after a certain time: this is men¬ 
tioned as fuggefted by the Angle term of “ lingers. But in fail, what-* 
ever ad is to be done, or found to be uttered, immediately after a certain 
time, and whatever Broke on the ground or the like with hand, loot, and 
io forth, is to be given during the performance ot mufick at a certain time 
according to the laws of mufick and finging, the notice of that time, or 
bint for the performance, is meant by “ ineafuring time and performance.’ 
Confequently beating time and prompting is applicable to finging, playing., 
dancing, and fo forth. 


Was it not fuperfhious to fay, “ let the fingers have equal (haresfor 
that was already fuggefted by the allotment of a fhare and a half to him, 
who marks time fkilfully, fince the marking of rime belongs to finging 
only? No; for the term “ marking time fkilfully” denotes one wdvo is 
fkilful in marking time. Confequently he, who teaches the reft to obferve 
time fkilfully, is denoted by the term. In this country fuch a man, in 
finging and the like, is the man who begins the fong; for the reft ling as 
they are inftrucled by him, and the mufician alfo plays the mufick adapted 
to that fong. In dancing and. the like, a mufician is fomelitnes ihz leader' 
of the band i fometimes a dancer leads it. AH this fhould o& underfoot! £ 
for fuch a practice is remarked. 


The term “ this law” extends the law forartifans to a band of rmiftcians, 
ConfequeRtly, if perfons cf two deferiptions are employed, as fingers and 

muficians. 
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dans, or the like, the rule of diftribution among two perfons is applt 
cable j but if it be an employment of perfons of four defcriptions, the rule 
in regard to four perfons is applicable : fa, if there be employment for per¬ 
fons of three defcriptions, the rule of diftribution among three perfons mud 
be underftood. “ A (bare and a half hrtf more than one (hare j let him, 
who marks the time fkilfully, take one {hare together, with half a (hare s 
fo the Vivada Ghintameni and Reindcara. If fome of the mujicians die, their: 
{hares of the pay,, for fo many days as they were employed, {hall be delivered 
to their heirs, or to the king; and let the king receive them for fafe cuf- 
tody: but let the aflociates of the deceafed caufe the work to be finifhed 
by fome other perfon, whether the employment be that of fiaging ©f danc¬ 
ing* 


lvl ■ fM 

Vrihaspati :—If, in time of war, any property fhould be 
brought from the hoftile territory by robbers, or irregular 
JoUiers , authorized by their lord, they fhall give a fixth part 
of it to the king, and divide the reft among themfelves in 
due fh ares. 

2. Let their chief receive four (hares; the moft valiant of 
them, three; the moft a&ive, two ; and the reft (hare and 
fhare alike. 

The Vkd 'a Chintdmeni explains the “chief,” he who exerts mind and 
body; “ valiant,” refolute; “ adive,” poflefling fuperiour ftrength. But 
Ciiandeswara, fo explaining the chief and moft valiant, fays the third deft* 
tription means a&ive in comparifon with the reft. 

Where robbers make incurfions, one of them commands as their leader; 
fome, armed with bows, fwoids, or the like, are ported on the road to prevent 
the motions of the people; others plunder; and the reft carry the loads; fuch 
an arrangement is fignified by the text. The commander is the chief; for, 
{killed in counfel, uniting the reft, knowing the means of fubftften.ee, he is 
pre-eminent; and all the reft ad by his orders. This is expreffed in the glofs, 

s * he 
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'^%r t iffievvho exerts mind and body.” His 

tie, but defpife death, are deferibed by the term “ moil valiant : 0 and thele 
are polled on the road to prevent a furprife. Others, while the enemy is 
repelled by the moil valiant, plunder foreign houfes: thefe are deemed moft 
active. Thofe, who carry loads, furnifhing corporal labour only, are inferi- 
our to the reft, and they receive lhare and (hare alike. “ A&ive, ” expound¬ 
ed in the Vivarfa Chlntameni, poffefting fuperioar ftrength, will intend the fame, 
if it be explained as denoting a perfon endowed with the ftrength requiftte 
for breaking open doors, to enter foreign houfes. 

The (hares fhould be diftributed according to the numbers of each deferip- 
tion: thus, if there be one chief, ten valiant, four adive, and eleven inferiour 
robbers, the plunder ftiould be divided into fifty-three parts: but if the ac¬ 
tive robbers be able to perform the office of the moft valiant, they may 
each receive three {hares by fpecial agreement. 

LVIL 

C at y ay an A -Of an enemy's property, brought from a fo¬ 

reign country by robbers commiflioned by their lord, the 
king fhall have a tenth part; and they fhall divide the re¬ 
mainder by this rule: 

2, The leader of the robbers ft all have four fhares of it; 
the braveft of his men, three; the moft active, two; the 
others, equal (hares, 

3. If. one of them, when they fet out on their adventure, 
fhould be taken prifoner, whatever he may give for his 
ranfom, the reft lhall pay equally with him. 

Chakdeswara fays, “ a tenth part, or fixth part, ftiould be under- 
ftood according to the nearnefs or diftance of the foreign country.” But 
Misra holds, that the texts carry an implied fenfe. Thus, if the king 
protefl the robbers, he fliall receive a fixth part; being very diftant, if he 
do not take meafures to protect them , he (hall have a tenth part only. Others 

hold, 


affociates, who recede not from bat-. 
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-lima, that a fixth part fiiall in general be received; for taxes have been or¬ 
dained at the fame rate : but, if the expenfe and toil of the robbers be great, 
in confequence of their going to a very diftant country, the king fhall only 
receive a tenth part; and this rate ordained by the text is in the nature of a 
favour: it mull be underflood, that the king ought not in this cafe to receive 
more than a tenth part. 

“ If one of them fhould be taken prifoner &c.” if one of the robbers 
going to and fro be taken prifoner, and pay ranfbm to the captor for his re- 
leafe, the remainder of the plunder, after deducing what is given for his ran- 
fom, fhould be divided in the mode abovementioned : but if the ranfom be 
given after partition, it fhould be paid in equal fharesbyall the robbers; as 
fuggefted by the text, “ the reft (hall pay equally with himand be- 
caufe what had been already given, could hardly have been received before 
his capture. Such is the opinion of MisRa, and likewife of Chande's- 
war a i but he expounds “ taken prifoner,” confined or flopped. In fadt 
that fhould be admitted; for, if he be taken prifoner, he muft of courfe be 
confined near the royal refidence j and if he be flopped, being watched, it 
is poflible he may afterwards be taken prifoner : it is therefore neceffiry, that 
he fliould, if poflible, give money to fatisfy the guards. That ranfom is 
dilburfed for the behoof of all the robbers. Virtually the fame fenle is dedu¬ 
ced from both expofitions. If one be taken prifoner, the reft may alfo be 
apprehended on his information : therefore his ranfom is a benefit to the 
reft. This appears to be the meaning of the fage. 

From the mention.of partition, after giving a part of the plunder to the 
king, it follows, that the robbers have property in the wealth feized by them t 
and that property is by occupancy, as the king’s right of property, acquired by 
conqueft, in the wealth of a foreign realm. The kinghoneftly acquires proper¬ 
ty in that wealth gained by occupancy, through his own exertions, by vidtory 
in ajuftwar againft another armed prince of equal power (Chap. IV, v. XX). 
But the property of robbers, acquired by occupancy, through their own ex¬ 
ertions, in an unjuft war, unauthorized by law, againft menfleeping, unac¬ 
quainted with the ufe of arms, and deficient in ftrength, or by intimidating 
the owners, belongs to the quality of darknefs (Chap. IV, v» XXVII 3}* 
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flolen by a fingle robber from the manfion of a ileepidg 
the property of the robber ? Vachespati bhattacha'b.Va 

anfwers in. the affirmative. 


It is (aid, a perfon, taking property which lies before the owner fitting 
and awake, may make it his own. It cannot be objedled, that the property, 
which is thus veiled in the thief, is annulled by the occupancy of the owner. 
Even in the cafe of con quell, the conqueror’s property would be annulled 
by the occupancy of the hollile prince. That is wrong; it mull be affirm¬ 
ed, as is reafonable, that occupancy is not a mere acknowledgement of 
ownerjhtp or acceptance of pojjejion , but the exercife of it: thus, wherever 
kings, acknowledging no human fuperiour, exercife authority approved by 
the law, even there property arifes; the exercife of dominion over effects by 
men, (whether they be robbers or not,) who acknowledgea human fuperiour, 
namely a king, if it be authorized by him, takes full effedt; he, who 
exercifes fiich dominion , has property. If the exercife of dominion by pow- 
enul roboers be admitted, even without the king’s authority, llill the occu¬ 
pancy of a proprietor, fupported by the double power of the king and of 
julitce, pi events the occupancy of a weaker thief: and thus the property 
is in the owner, not in the thief. In the cafe of conqueft and defeat of 
kings, whoever iurp.afles another in regal duties, in juftice, and in armed 
forces, can prevent another’s occupancy; and property is veiled m him: 
thus the right is afcertained by diferiminating the power of occupancy or 
retainingpoffeffion ; and property fo ellablifhed mull neceffarily be admitted. 

Others deduce from the expreffion, “ property brought by robbers 
authorized by their lord’ (where the word lord intends the king), that rob¬ 
bers acquire a title to what is feized by them with the king’s affent, as warri- 
ours gain property in the wealth of a foreign country. But robbers, unautho¬ 
rized by the king, do not acquire a litle to effebh Jlolen. 'Simlapa'ni 
does not admit the property of thieves in ftolen goods; and the text quoted 
from Na reda luppofes robbers authorized by the king. 

That is queflionable. Since it is necelfar y to eflabliffi occupancy as the 
obvious caufe of property in Waifs, and in the wealth of foreign conquered 

kingdoms. 
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i^ms, the right of unauthorized robbers, fuggefted by the literal fen 
ef the text, cannot be difproved without much trouble ; and there appears 1 
no occafion for fuch trouble : the reverie of the literal l'enie ot Na re da’s 
text would not be pertinent. 


Sl 


What then is the meaning of the expreflion, “ authorized by their 
lord ? ” It intends punilhment of robbers feizing the property of others, with¬ 
out authority from their lord ; for the Mahabharata and other works direct, 
that robbers {hould be expelled from the kingdom : but thofe, who roo with 
permiffion from their lord, are his fubjeds, acting in his fervice. Such 
a king is contemptible, becaufe he receives property partaking of the quality 
of darknefs, and becaufe he injures others. But, it any king, not afraid of 
tommitting injuttice, ad in this manner, thefage has taken the trouble of regUw 
lating the partition ; but this legillator has not authorized roobery. I he 
expreflion., “brought from a foreign country, 5 forbids the authorizing of 
robbery in his own dominions, left the kingdom be deftroyed. But, if any 
thieves rob in their own country, the fame diftribution of (hares tnould be 
vmderftood. And, (hould they rob without the king’s alient, whether it be¬ 
come known to the king or not, their (hares (hould be the fame. This and 
other rules may be inferred from reafoning. 

If thofe robbers be taken prifoners, what is the mode of proceeding in 
that cafe ? The king (liould caufe the property to be reftored to the ownc r. 
What king? he, who prote&s his fubjeds; or he, who proteds robbers? 
The king, who proteds his fubjeds, (liould caufe the property to be reftored 
to the owner. Shall the robbers, in that cafe, be puniftied, or not ? The anfwer 
ts ;t how (hould the king punifh them, fince he is not their lord ? Who (hall re¬ 
ceive the fixth part which is payable to the fovereign ? The payment ot it by 
the robber being neceflary, he (hall pay it to the king, before whom he is 
brought. Should the protedor of the robbers enter into a conteft with the 
prince, who proteds bis fubjeds ? Though it be not direded by the law, he 
ousht, on the reafon of the law, to contend with him : for how (liould he re- 
main filent, having himfelf authorized the feizure of the property of others ? 
and, the robbers having acquired property partaking of a dark nature, in the 
ftolen goods, if he do not contend with a foreign king who fetzes thofe 

goods. 



oteCt ills own fubjeCts ? Or if be do not proteCt 
revenue; for it would be inconliftent with thefollow- 


LVIIL 

Menu:—That king, who gives no prote£iion, yet takes a 
iixth part of the grain as his revenue, wife men have con- 
fidered as a prince, who draws to him the foulnefs of all 
his people. 

If he cannnot give protection, let him reftore the Iixth of the grain he 
has received; and the king, even though h z. generally protect his fubjeCts, 
fheuid not take his revenue from them, if he cannot recover their property 
from robbers. 


Some hold thatthe king, for the purpofe of protecting the owners of pro¬ 
perty, (hould punifh robbers whofe place of abode is in a foreign territory j 
for no diftin&ion is intended in the following text, between robbers corning 
from Foreign countries, and thieves redding in his own dominions. 

LIX. 

Menu :—In reftraining thieves and robbers, let the king ufe 
extreme diligence. 

It is confident with common fenfe to punifh robbers apprehended by 
guards, whether they be inhabitants of foreign countries or of the fame pro¬ 
vince. It is no judicial practice nor induction of common fenfe, that, when 
robbers, taken in the faCt, are brought before the king by his officers, he fhould 
inquire, and infiiCt punifhment, if he diteover them to be inhabitants of his 
own dominions, butreleafe them, if they be inhabitants of another country. 
Were it fo, there would be no punifhment for robbers, who live in moun¬ 
tains and caves ruled by no king. 

If robbers coming from foreign dominions be punifhed, when taken in the 
fad, their punifhment cannot afterwards be oppofed; nor can their protec¬ 
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^S^terfere to prevent their chaftifement. But the unjuft king, apprehend- J 
ing the publicity of the protection; which he affords to robbers, though he 
may defpife the confequences of his iniquity, may not be 'willing to make 
his conduCt publick, It is faid, he is not guilty of injuftice in protecting 
the robbers. That may be true, but he fhould himfelf infliCt punifhment. 
He ought not to authorize robbery j rior ought he to permit pain to be in¬ 
flicted on another, whom he has authorized to rob. 

But in the cafe of robbery without previous authority, he truly authori¬ 
zes it when he receives a fixth part of the plunder. But, if he receive not 
that fixth part, he fhould himfelf punifti the robbers or reftore the goods to 
the owner. If robberies be committed in his dominions with his permiffion, 
fince it is neceffary, that he fhould proteft both the owner and the thief, he 
fhould caufe the property to Be reftored to the true owner, and himfelf pay 
a fine ; calling the amount of that fine into the water. But according to 
the opinion of thofe, who do not admit the amercement of kings, penance 
only fhall be performed. If there be an univerfal monarch, poffeffing autho¬ 
rity over all countries, and to whom all other princes are fubordinate, may he 
impofe fines on kings ? This queftion fhould be examined under the title of 


robbery. 


We may affirm, that, for the purpofe of obtaining viCfory over a foreigft 


and ftronger kingdom, a king, delirous of reducing the power of that king¬ 
dom, commiffions robbers, that the fubje&s, diltrefTed by their depreda¬ 
tions, may delert that realm ; and that the riches of that kingdom may 
be thus diminifhed, and victory be obtained over it. This text has been 
delivered by the fage, as a rule of partition among robbers in fuch cafes. 
The robbers have property in goods fo taken, as warriours have property in 
horfes and elephants of war, in arms and the like: but property in wealth 
acquired by conqueft in open war partakes of the quality of truth (LVIII); 
and the property of robbers partakes of the quality of darknefs• for it is 
gained by exciting terrour, or by the murder of unarmed, timorous and 
fleeping men, and is difapproved by the law. However, the law permits a 
king to reduce the power of a foreign kingdom, by means of robbers, with a 
view to conqueft j but the recourfe to robbery from a motive of avarice, to 
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gme ale his own treafure, is not juftifiable: the Jaw does not afient to 
depredations of a king influenced by avarice; and the fage has not declared 
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a rule of partition for fuch cafes. But obedience to the law icfelf*not avarice* 
mu ft be the motive for the conqueft of a foreign realm. 


LX. 


Ya'jnyawalcya:—Whatever he the rights and duties of 
a king protecting his own realm, even all thofe devolve 
on him, who feizes a foreign kingdom. 


To expatiate on this fubjeti would be fuperfluous. 


LXI. 


Ca'tya’yana: —-The law before propounded relates to all 
partners, whether merchants, hufbandmen, robbers com* 
mijjtoned in war time , or art)fans, when they have made no 
fpecial agreement for their {hares. 

When they have not made a fpecial agreement refpedling their fhares,. 
Chandeswara fo expounds the text. Some explain it, “ when they 
make a partition without having frevioujly fettled, what (hull be the (hare 
of each partner 

Other partners, not already mentioned, are comprehended in this text, 
as fervants, boatmen, and others, working in partnership. In thefe cafes alfo, 
the chief is entitled to a double fhare. If the labour be of three, four, or 
more kinds, one additional fhare is allowed for each degree of fuperiour 
labour: however, it fhould be admitted from the reafon of the law, that 
the fhares Ihall be equal, if the labour be of different natures but equal. 

If feme king, or rich man, employ learned per foils to compile a lyftern of 
law, that the law may be generally underftood, and juftice be obferved, or to 
compofe a poem for his gratification, or a work of any other kind, and give 
wealth to them for their maintenance, or as a token of refpedt; then alfo, 
if he make not fep? rate gifts to each, this fame rule is applicable. Thus, 


if 
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yatjcn'e labour be of two kinds, the gifts fhall be diflributed in {ingle and dou* 
ble {bares; if it be of three or more kinds, the diftribution fhould be made 
accordingly, in the mode formerly mentioned. It fhould not be argued, 
that the fhares may be regulated as in the performance of folemn rites; for 
in the prefent inftance there are no Brahma, BrahmanachcKhanJi, and fo 
forth, to give occafion for fuch a regulation of the fhares. 


<SL 


Another incidental obfervation may be made: if the work be jointly 
compofed by a teacher and pupil, a mafter and fervant, or the like, there 
is no fuch rule of diftribution. If the teacher, or other principal perfon, have 
promifed any thing, even that fhall be given ; otherwife, it is optional. The 
teacher and the mafter, not the pupil or fervant, fhall fhare what is given 
as a recompenfe by the king or other employer . So likewife, if any lofs arife. 
But if the lofs happen by the fault of the pupil or fervant, the blame is impu¬ 
table to that pupil or fervant: if the book fail by his fault, it is his lofs. If 
the teacher die or be difabled, what was receivable by him, may be taken 
by his heirs; and they fhould complete the work themfelves, or by means of 
others. But fhould there be no fpecial agreement concerning an employ¬ 
ment for a long fpace of time, the work and the gain may be regulated at 
the pleafure of the king, or other employer. Alfo, fhould the pupil die, the 
rule is fimilar ~ 3 but here the option, allowed to the teacher, or his heir, is 
Included in the cafe noticed of the king’s option. The fame fhould be un¬ 
der flood where many join in compofing a work, according to their refpeclive 
fuperiority. Thefe and other rules may be inferred from reafoning, by a fim- 
ple exertion of intellect. 


So, in joint conqueft, and in joint purchafes, whatever fhare a partner has 
in the principal flock, fuch fhall be his fhare of what is acquired: and the 
exertions for the prefervation of the flock, and fo forth, fhould be propor¬ 
tioned to the fhares in the principal flock. Similar decifions fhould be given 
in the cafe of barter in partnerfhip, and alfo in other cafes. 
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CHAPTER IV. 

ON SUBTRACTION OF WHAT HAS BEEN GIVEN. 

SECTION I. 

ON UNALIENABLE PROPERTY, 

I. 

V RIHASPA1 1 : — T his law, refpefting concerns among 
partners, has been fully declared: the law, concerning 
what may, or may not, be given, and what is, or is not a 
valid gift, fhall be next propounded. 

Concerns among partners have been unfolded; undue gifts and the reft 
aie next “ unfolded. The conftrudtion of the fentence refumes this term 
from the context, becaufe the fenfe requires it. 

II. 

Na'reba : —When a man defires to recover a thing, which 
was not duly given, it is called fubtraaion of what has 
been given, and this is a title of adminiftrative juftice. 

2 * ln civii affairs, the law of gift is four fold; what may, 
or may not, be given, and what is, or is not, a valid gift, * 

3. Things, which may not be given, are eight; what may 
be given, is declared to be of one fort only: know valid 
gifts to be of feven forts; void gifts aftume fixteen forms. 
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e man, who, not having duly given a chattel, withes to retrad t 
donation, is called a recanter of gift, and this is a title of law ; he contends 
for withdrawing what has been given. Thus fimple men interpret the 
word from its etymology : it intends a man, who pleads, that he has not 
duly given what the other party affirms to have been duly given. Others 
read, what a man &c. (yat inftead of yah)" Some take the word “ it ” 
indeclinably; for the diftionary of Amera explains the correlatives, {< what, 
that; why, therefore:’' becaufe he deffrcs to withdraw the gift, therefore the 
title of law is fubtradion of what has been given. It follows, that the title 
of law refers to the wifh of retracting the gift, or to the gift retraded. 


The, term ufed by Menu (Chapter I, v, II i) denotes payment or deli- 
r very; non-delivery of what has been given is retradion of it. Delivery here 
intends a perfed gift: its converfc is an imperfed gift, and is a title of 
law, namely fubtradion of what has been given. Given denotes the in¬ 
tention of the giver cxprejed in this form , “ let this be thine the word, in¬ 
terpreted fubtradion, may fignify imperfed or undue donation; where that 
exiffs, there is imperfedion of gift. In the text of Na'reda, “ on what 
groundf and “ that being afeertainedin his gift may be fupplied : *f on what 
ground a man defires to retrad a donation, that being afeertained in his gift 
&cfor it has the fame import with the text of Menu: the imperfedion 
of the gift cancels it; accordingly the text expreffes r * not duly given.” 
There is no difficulty in including under this title a man who defired to re- 
trad a gift which is afterwards determined to have been duly given, fince a 
fuit at iaw exifls previous to that dec ip on : but on the conftrudion propofed 
by fimple men, “ not duly” would be unmeaning. Thus fome interpret the 
text. But-CuLiVc abhatt a explains the term employed in the text, “ with¬ 
drawing or taking back.” According to his interpretation, “ recovery defired ** 
muff be fupplied in the text of Na'reda : “ tvhen a man defires to recover 
what has been given, the recovery defired by him is retradion of what has 
been given, and this is a title of adminiftrative juftice.” 


1 he gift may be imperfed becaufe the thing is unalienable, or becaufe it 
isjgiven by a perfon not entitled to give it. Thus the gift may be imper¬ 
fed, becaufe the chattel is unalienable, or becaufe it is improperly given, or be¬ 
caufe 
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it is given to £ wrong perion, or without the affent of the father 
forth, or at a time when the donor is defiled. So Misra. This will 
be explained in another place, it is here mentioned incidentally. 


“ In civil affairs &c.” (II 2) : the rule to be eflablhhed, that gifts, made 
by a man afflicted with difeafe and the like, are void, regards civil gifts, not 
donations for a religious purpofe. This title of law does not extend to a gift 
made for a religious purpofe : the donation is valid, if it be made by the owner 
of the thing. 


III. 

Catya'yana :—What a man has promifed, in health or 
in ficknefs, for a religious purpofe, muft be given; and, 
if he die without giving it, his fon {hall doubtlefs be com-' 
pelled to deliver it. 

Raghunandana and other authors expound this text, “ what a man, 
even afflicted by ficknefs, has promifed to give, muft, if he die, be given by 
his fon.” It is not proper to fay, that what he has promifed, muft neceftari- 
ly be delivered, but the gift is not valid. The rule muft be underftood of o- 
ther cafes as well as of ficknefs; for the reafon of the law is equally appli- 
cable. 

“ T»b law of gift is four fold ” literally the path of donation (II 2). The 
ways of arriving at, or receding from, the annulling of property, and there¬ 
by effeding donation» are four. Thus, by the way of void gifts, the a< 5 fc 
recedes therefrom; by the way of valid gifts, it arrives thereat: the reft 
will be evident in courfe. The wifh of retracing an invalid gift takes ef- 
fe£l; the wifh of withdrawing a valid gift is fruitlefs. This is the whole 
rule concerning fubtraflion of what has been given; for an invalid gift 
only may be withdrawn. 

Wherever the gift is invalid, the property is a&ually recovered : how 
then does the man “ wifh” to recover it ? Where effeds are pofTelfed by 
another under the femblance of a gift, a doubt arifing whether they fhali, 
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all not, be recovered, the fagediredts, that they fliall be recovered if it be 
afeertained to be merely the femblance of a gift; but fliall not be recovered, 
if that be not afcertained. An invalid gift is mentioned to determine, that 
the fuppofed donation is void. 


Shou ld not gifts be here faid to be of two forts, valid and invalid ? why 
are they denominated from what may, or may not, be given; for there is no 
proper diftinftion, in treating of this fut>je&, between what may and 
may not be given, and what is and is not a valid gift if Simple men reply, 
both are noticed incidentally. Both are mentioned to denote, that the gift 
of a fon or a wife is imperfect, becaufe they fhould not be given. .For what 
purpofe is it faid, that the gift of what may not be given is imperfefl ? The 
anfwer is, it appears, that a line is incurred by fuefi a gift. Thofe things, 
in the giving of which there is fin, fhould not be given: and that fin 
is not expiable by penance alone; for, were it fo, fuch gifts fhould be 
difeuffed under the title of penance and expiation: being noticed under 
the head of judicial procedure, it appears, that the giver of what fhould not 
be given, Ihall be amerced. Thus fome expound the Iain: their opinion will 
hereafter be con tide red* 


Vrihaspati has not mentioned the term “fubtra&ion of what has been 
givenbut mentions the four fold diflinBion of what may, or may not be, 
given, and what is, and is not, a valid gift: the rule mu ft be deduced from the 
acceptation of the terms, * what may not be given See/ 

The eight things, which may not be given, are thus enumerated* 

IV. 

N.^reda: —W hat is bailed for delivery, what is lent for nfe, 
a pledge, joint-property, a depofrt, a fon, a wife, and the 
whole eft ate of a man who has iflue living, 

2. The iages have declared unalienable even by a man op- 
prefFed with grievous calamities; and of comfe what has 
been promifed to another. 


What 
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HAT is bailed for the life of another (amvahita) is a diflindt kind of ba: 
ment, explained in the chapter on depofits. It is mentioned to Ihow, that 
it is comprehended under the general term of depofit, by the fame rule, by 
which one name of kine may denote cattle of that fort, and a fynonymous 
term in the fame fentence may intend cows only: conlequently, there is no¬ 
thing inconfiftent with the number of eight unalienable things. 


M ay it not be faid, that pledge and loans for ufe fhould not be repeated - t for 
they are nearly allied to depofit ? Some diftindtion may be admitted ; becaufe 
a pledge is connected with debt; and a loan for ufe gives dominion over the 
chattel to one, who is not the owner: but bailment for delivery is a mere repe-* 
tition, for the owners dominion over the chattelJ'ubJiJls in fullforce ; a thing de¬ 
posited through the intervention of another, a chattel bailed by an abfent man, 
and the like, are depofits generally, for they are only diflinguilhed by minute 
differences. < 

Misra reconciles the number by joining the words fon and wife into one 
compound term j “a wife with a fon, mentioned conjointlyconfequently, 
there is nothing ineon(ilient with the eight fold diftindtion premifed. But 
the text fhows, that a wife and a fon may not be given', as the expreffion, 
“ the father goes with his fon,” denotes, that both go. 

V. 

y V 

Vrihaspati:— The prohibition of giving away is declared 
to be eight fold: a man lhall not give joint-property, nor 
his fon, nor his wife, without their affent in extreme necejjity 9 
nor a pledge, nor all his wealth if he have iffue living , nor a 
depofit, nor a thing borrowed for ufe, nor what he has 
promifed to another. 

In this text bailments for delivery and the like fhould be underftood as 
comprehended under the term depofit. 

Is it not fuperfluous to declare, that depofits and the like may not be 
given; for, in their nature, they are unalienable, becaufe they are the pro- 
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be faid, that the property of another, ac¬ 
tually enjoyed by the owner, may not be given by a ftranger ? Confider it aS 
mentioned for the fake of an amercement impofed on lum, who gives away 
depofits and the like. Is there no punifhment for him, who gives away the 
property of a ftranger under other circumfiances, that depofits and the like 
fhould be /penally declared unalienable? Since, under other circum- 
fiances, the property of a ftranger cannot be given away without theft, 
the giver {hall be punifhed as a thief: but, confidering that depofits and 
the like, being afilually in the depofitary’s power, might be given away 
without fufpicion of theft , the beneficent fage has declared them unaliena¬ 
ble. 

Others remark, that Vijnya^ne swara admits the creditor’s proper¬ 
ty in a pledge; and the property of the borrower, in a thing borrowed for 
ufe and the like, may alfo be admitted: but the right of the owner is 
not annulled; it fubjijls like the concurrent property of hufband and wife : 
therefore the borrower, but not a ftranger, may, with the affent of the 
owner, aliene at pleafurc a chattel borrowed for ufe. Thus, on the grounds 
of fuch a fubordinate property, a gift or other alienation might be made; 
but the fage prohibits the gift (IV 1), becaufe that property is fubordi- 
nate. 

A gift of depofits and the like, made by miftake, is not valid (Chapter 
II, v. XXVII). Therefore depofits and the like, given away by miftake, 
may be recovered. With a view to this, Mi sr a has faid, “ the gift may 
he imperfect, becaufe the chattel may have been unalienable.” Others af¬ 
firm, that creditors and the reft may create, by gift or the like, an intereft 
equal 'andfmilar to their own. 

4C Joint property’” (IV 1) is explained in the Retnacara and Chmtdmcm\ 
what belongs to more than one owner. Therefore the fenfe is, that one 
brother fhall not, without the affent of the reft, give away undivided wealth 
held as the property of feveral brothers. 

Shall he not give away the whole of the joint-p!»operty ? or fhall he 




( 


of another: elfe it Ihould alfo 
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give away the amount of his own fliare ? On the opinion of Ji'mu'ta- 
va'hana delivered in his glofs on the text of Vya'sa (Chapter II, v. VI); 

“ becaufe, the family would be injured by a fale, gift, or other alienation, 
effected by a diftreffed coheir as part-owner of joint-property," feme remark, 
that, if it were intended to forbid the fale or gift of the whole, the author 
would have faid, “ they would be deprived of the means of fubfiftence if 
a gift or fale were made;” thereby forbidding the alienation of the whole. 
There is no difference, whether the fale or gift of the whole wealth be made 
by a parcener diftreffed or not diftreffed; confequently, it would be vain to 
contend for a partition or the like, with a diftrefled man, who had fold the 
amount of his own fliare of the joint-property: to obviate this confequence, 
even a parcener’s fale or gift of his own fliare without the affent of the 
coheirs is forbidden. Such is the principle of the rule: and here, from this 
prohibition of the fale or gift of his own fhare without the affent of the 
coheirs, it appears, that the parcener (hall be pumfhed if he do fo; for 
the texts ot Nareda and others, under the head of judicial procedure, 
{how , that joint-property may not be given away. At prefent parceners 
do not make gifts or fales of undivided land or other property, without the 
affent of the coheirs; each fays, “ how fhould I fell it? this property is 
not divided.” Such is the general cuftom in fome countries. But certain 
lawyers hold, that, if a parcener give or fell his own fhare, the king does 
not impofe fines on trifling occasions; or the parceners, from indolence, or 
confidering it as fruitlefs, do not inform the king: in this view of the Matter, 
cuftom permits parceners to give or fell the amount of their own fhares. 

If the maintenance of his family cannot be provided by a parcener without 
the fale of that property, and his wealthy coheir neither make a partition, 
nor confent to the fale, what {hall be done in that cafe ? The king, they 
fay, on the application of the perfon who willies to fell his fhare, fhould 
give attention to the matter. But here it muft be underftood, that joint- 
property is unalienable without the affent of the coheirs : however, fhould 
the gift or fale be actually made, it is valid; for the following text may 
relate to the amount of the refpedlive portions of joint-property, as well as to 
divided fhares; and the will of the owner being a fufficient caufe of veiling 
property in another, the parcener may not be able to bear the delay of 
partition, or of obtaining the affent of his coheir. 


VI. 


Na'reda -If they feverally give or fell their own undivided 
fhares, they may do what they pleafe with their property 
of all forts; for, furely, they have dominion over their 
own. 

It fhould not be objedted, that the aftent of coheirs fhould be eftablifhed, 
under the authority of the text, as a neceiTary affociation for the difpofal of 
another’s right in undivided immoveable property : thus, without the union 
of all the requisite caufes, the effect of conferring property on another does not 
take place. Since the text may be pertinent in the fenie abovementioned, it 
is wrong to impofe the difficulty of eftablifhing fuch an alTociation. Herein 
Sri'cr ishna Tercalanca / ra concurs. But if a parcener, without the 
aftent of his coheirs, give the whole joint-property, the gift is null ; for the 
joint-property of all cannot be devefted by the a£t of one. 

It is queftioned whether his own property be, or be not, annulled by the 
adt of a fingle parcener. It fhould not be faid, that his own property is not 
annulled, becaufe the gift, being improperly made, is in its own nature irn- 
perfedt; and is void as the adt of a man partly deflitute of ownerlhip. There 
is nothing to prevent the annulling of his own property, fmce the gift, which 
he himfelf makes with the intention of annulling the rights of all the par¬ 
ceners in that chattel, is the adt of an owner, of whom property is predica¬ 
ble. Confequently the ownerfhip of the giver appears in this inftance to be 
alienable : but the ownerfhip of the reft fubfifts in fall force . The meaning 
of ancient authors, who hold a gift of joint-property to be void, is the fame. 
But a parcener’s gift of his own fhare is valid. All the brothers have each 
their refpedive predicable property in. all the effedts. 

It fhould not be objedted, that, when the father dies, if one common pro¬ 
perty in the fame thing be veiled in feveral brothers ; and, fhould one of thefe 
die, if the right of all the parceners be annulled and another property be 
veiled in thc furviving brothers together with the fon of the deceafed brother j 
it is troublefome repeatedly to eftabli/h joint-property veiling in many per¬ 
sons s thcreiore the property in the effedts veils in the perfons feverally. 

After 
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sr the death of a brother, it being neceftary to eftablifh a fingle property 
veiling in his fon after the annulling of his fingle property, we find, Jay thefe 
lawyers, no greater difficulty in eftabliftnng a property not diffimilar predi¬ 
cated of many perfons. It muft be therefore eftablifhed, that the ownership 
of all is, or is not, annulled by the ad of one; not, that the giver’s right is 
annulled, and that, the property of the reft fubfifts. Thefe lawyers there¬ 
fore think, that the gift of one may be valid as the gift of all. 


To that argument there is this obje&ion : it fuits the opinion, in which 
property is referred to things; but it does not accord with the fentiments of 
the Naiyaykas, who diflent from that opinion, and refer property to perfons: 
thus it is difficult to eftabliffi, that the ownerfhip of all the brothers is an¬ 
nulled upon the death of one j and no quality, except conjunction and the 
like, is acknowledged to be inherent in two individuals at the [awe lime . 
Or admitting fingle property, ftill there is no difficulty. Thus, after the right 
of all the brothers has been annulled on the death of one, a fingle proper¬ 
ty arifes predicated of the furviving brothers and the heir of the deceafed, 
not a diftind property predicated of the heir alone. In the prefent cafe alfo, 
after the right of all the. parceners has been annulled by gift, property 
arifes predicated of the other parceners and the donee; for gift only creates a 
property fiinilar to that held by the owner, who makes the gift. 


Is it fale or gift without ownerfhip ? What objection is there to its being 
confitkred as a true fale or giji without ownedhip ? for it might be fup- 
pofed, that he fhall be punifhed as a thief for fiich a gift or fale; yet that 
punifhment is not infilled in this inftance, becaufe the law has forbidden it 
^Book V, v. GCCLXXVII4): in the cafe oi poflxble theft only, that puniili- 
ment is confiftent with common fenfe. But fome hold, that it is not fale 
without ownerftiip, becaufe the parcener is not a perfon different from the 
owner of the chattel. 

Then what fhall be the punijfhment ? The penalty directed for the gift of 
what is unalienable. That penalty will be quoted from J/mi/t a va h an a 
and others, as expreffiy declared by Menu. This fhould be well exa¬ 
mined. 

G gg 


It 


misr^ 



mu ft be noticed, that, if a parcener, without the afTent of his coheir 
give or fell, to any perfon, fome one chattel out of the whole undivided 
property; at a fubfequent time, when partition is undertaken, that chattel 
fhould be included in his (hare. 


Shall all the parceners divide the value of the effe&s aliened ; or (hall the 
'Other parceners receive back their portions of thofe effects, and the donee orbuy- 
er recover the price of their (hares from the donor or feller ? If the other par¬ 
ceners confent, that the effedts aliened fhould become a part of his (hare in 

■i v 

the joint-flock, then it may be included in his allotment: but, if they do not 
confent to that adjuftrnent, nor to receive their (hares ot the value, they 
may recover their (hares of the effedts. Otherwife they may federally infill 
“ this chattel mud be received by me, it (hall not be given to that brother; 
diftribution (hall be made by lot.” But, in fatt, there can be no diftribution 
by lot in this inftance; for the feller, whom that diftribution would concern, 
is no longer an owner. It cannot be (aid, thofe effedts are of courfe inclu¬ 
ded in the feller’s (hare. All the brothers having ownerfhip in thofe effedts, 
that ownerfhip is not annulled. 

Should it not be faid, that, according to the opinion of ji'Mi/TA-VA'- 
H a n a , who contends for diiperfed property ve/ling feverally in the coparceners , 
fale, as well as diftribution by lot, determines the property in particular 
chattels : otherwife, a parcener, felling any chattel and confuming the pro¬ 
duce of the fale, would be guilty of embezzling the property of another i 
It cannot be affirmed, that there is no difficulty, becaufe Ca tya'Vana 
diredts, that his offence Oral 1 be patiently borne ( Book V, v. CCCLX.X V1J 4 ). 
Still, in the apprehenfion of fin, the penance directed for cafes of doubt 
would be requifite; and he, who confumes much, would undoubtedly 
be a (inner. A diftimilar property is not created, but a right propor¬ 
tionate to the fhare of the donor or 'vender : and if it be affirmed, that he, 
who fells for his fubfiftence that which he occupies, is proved to have had pro¬ 
perty therein, it follows, that a fingle ownerfhip exifts in effedts fold for fub- 
liftence; and the other parceners would not be entitled to a fhare of the effedts 
fo aliened. This queftion is thus anfwered; it is a maxim, that penances 
are fimilar to punifhment: exemption from penance is therefore implied in 
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tion from punifhment. The laws, which ordain partition by lot an 
otherwife, afcertain property ; but occupancy and the like does not afcer- 
tain it. If the property be doubtful, all the parceners are not entitled 
to {hares j but in this inftance, if a fale be made for necejfary confumption, 
the feller {hall not be punifhed : otherwife, he may be chaftized. It fhould 
not be objected, that the parceners could not receive equal fhares j becaufe 
the property cannot be determined by the deciAon of arbitrators, without 
the mutual affent of the contending parties to the appointment of them $ 
and diftribution by lot has been already fet alide. In this cafe, no diftribu- 
tion by lot does take place but the other parceners do not abandon their 
fhares. The arbitrators, to Whom their complaint of the parcener’s illegal 
ad is referred, rejeding the vender’s plea, adjudge equal fhares to all the 
parceners : and the notion of a property, which requires fpecifick mu¬ 
tual affent to authorize alienation , fuppofes a common light veiling in all 
the parceners, like their property in a Angle flave or the like. For this pur- 
pofe the gift or alienation of undivided effeds, without the affent of co¬ 
heirs, is prohibited : a parcener is forbidden to give his own {hare general¬ 
ly, without fpecifying particular chattels, in this farm; 1 give you my 
fharefor then the donee may be admitted, like a parcener, to a diiliibu- 
tion by lot: but, even in that cafe, the affent of coheirs is required for the 
alienation of immoveable property (XIX 5). 


Joint-property is wealth belonging to more than one owner. 
Misra fays, ‘ the gift is invalid, becaufe a man has not full domi¬ 
nion over joint-property, a wife, or a fon: and the want of dominion, 
in the other injlance, is deduced from the fame reafoning, which proves 
it in the cafe of joint-property.’ By “ the fame reafoning ” he means, 
that the ownerfhip of one cannot be annulled by another. From 
Misra’s expoAtion it is inferred, that a parcener’s gift of his own fhare 
of undivided property is void. But, to reconcile the two opinions of 
different authors, we adopt the fenfe inferible by reafoning, and fay ; a 
gift of the w hole joint-property is void, not a gift of the parcener’s own 
{hare. Thus the donor cannot, at his own choice, annul the ownership of 
others; but he is not debarred from aliening his own Angle right in the joint 
property : for fuclr ads by partners in trade are often feen in common prac¬ 
tice* 


MiNisr^ 


Goi ^x 

( 220 ) 

opinion of Va'chespati ehatta'cha'- 
RYA, and Vijnya’ne’swara. Therefore, the gift is valid as far as the 
donor’s Ihare is concerned ; but he (hall lie punished, and mult perform pe¬ 
nance, Such is the rule ordained concerning gift, or other alienation > of 
what may not be given. * That a thing may not be given" denotes, that the 
gift is attended with fin: for this form of fpeech bears the fenfe of the impe¬ 
rative. It does not denote, that the gift is a void ad:: were it fo, it would 
not differ from a void donation ; and full dominion would not be noticed un¬ 
der this title of* what may not be given.’ If it be faid, this title is intended 
to fhow punilhment for Juch gifts ; it isanfwered, this form of prohibition 
implying offence, the offender Ihould be punifhed. Thus the gift of things., 
which are enumerated among thofe which may not be given, is puni/hable; 
gifts, enumerated among thofe which are void, are utterly null > and thofe 
noticed under both heads are both void and punijhable:. as the gift of 
a depofit or the like, of another’s Ihare in undivided property, and fo 
forth. 

In regard to a fon or a wife. Mi sra fays, that the gift is void, for want 
of full dominion. It appears, under the authority of the text, that there 
is no full dominion over a fon and a wife, who do no-tconfent to the fale. 
Here this objection occurs ; if a father, or hufband, have power to give a- 
way a fon, or wife, it fhould appear that they have the dominion of own¬ 
ers over them ; and having ownerfhip, how can their gift be void, being 
made by perfons neither infane, nor otherwife incapable? and thefe are 
not enumerated among void gifts. Confequently the donation, even without 
their affent, is valid ; but the donor fhall he punifhed, for they are found in 
the number of unalienable things and perfons. In the text of C a tyaya n a 
(VII) the gift or fale of a fon or wife, without the affent of the parties in- 
terefted, and without extreme neceffity, is forbidden: it is not faid, that the 
gift, or fale, is void. 

VII. 

Ca'tya'yana A wife or a fon, or the whole of a man’s ef- 
tate, (hall, not be given away or fold without the affent of 
the perfons interefted; he muff keep them himfelf, 

2, But 



e. This may be ftated as the 




“ Without the affent of the pefons interefedf (that is, of the fon, wife, 
kinfmen and fo forth,) thefe mult not be fold nor given away.* If he nei¬ 
ther give nor fell them, where fhall he place them ? The fage replies, “ he 
mu ft keep them himfelf.” Misra obferves, that, if the perfons interefed do 
not affent to the gift or fale, thefe three ( the fon , wife, and the whole of a man's 
eftate ) mud be retained by himfelf. Even with their affent, they can neither 
be fold nor given away, unlcfs in extreme diftrefs (VII 2). It is wrong to 
affirm, that, after forbidding the gift or faleof a fon and the reft without the 
affent of the perfons interefed, the admiffion of fuch a gift or fale in extreme 
diftrefs (hows, that the gift or fale may he made in fuch circumftances even 
without the affent of the perfons interefed. Nareda, forbidding fuch a 
gift or fale, even in extreme diftrefs (IV), would contradid Catya'kana. 
Therefore, in the utmoft diftrefs, a fon and the reft may be given away, with 
the affent of the perfons interefed ; but even in fuch circumftances, the gift may 
not be made without their affent. Such is the demonftrated rule. 


A son is alfo given for the purpofe of adoption; this being done as an 
a£I of duty to relieve the adopter’s diftrefs arifing from the want of male 
iffue, no penalty is incurred: the affent required is found in the want of 
oppofition; for it is a rule, that not to forbid is to affent. Therefore the 
gift of a fon under the age of five years may be valid; and it appears, that 
a donation may have force even without /A? affent of the perfons interefed. Since 
the gift of an unfuitable fon, even though he do not affent, is valid, therefore 
the father may have full power to give away his fon ; and, from parity of rea- 
foning, the fame may be underftood in regard to the gift of a wife. It fhould 
not be obje&ed, that, under the authority of the text, the gift of a fon or wife 
is valid, without their affent, if they do not oppofe the donation; but in 
the gift of an infant there can be no oppofition made by him. It is trouble- 
fome to prove want of oppofition an affociated caufe for the validity of an 
aft devefting property, which is an elfed of ads, to which the affent of the 

_ * I omit a grammatical difquifition juftifying the ufe of the mafeulinc gender in the inftance of a parti- 
dple governed by unconnected words of the three genders. 
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If a Ion be given wi 
extreme diftrefs, fhall the donor be punifhed ? It is laid, both the utmoft 
diftrefs and the affent of the perjons interefted being mentioned as caufes of 
gift or fale, if either be wanting, it appears, that punifhment fhall be 
fitted: otherwife, the mention of extreme diftrefs would be unmeaning. 
Who will inform the king ? Any how informed of it, the king, may of 
himfelf afeertain the fad and impofe an amercement: as is fhown in the 
cafe of perfons guilty of drinking fpirituous liquors and the like. 

Some remark on the words of Misra, “ the gift of a fon or wife, with¬ 
out their alient, is not valid,” that the dominion over the fon or wife is 
annulled by a gift made without their affent; but no property veils in the 
donee: for a fon or wife, being rational beings, are very different from 
kine, gold, or the like. After the dominion over the fon or wife was annulled, 
before property could veft in the donee, they became independent at the 
moment when dominion was annulled; and the father, or hulband, hav¬ 
ing no dominion, his gift was then an aft done without ownerlhip. 
If that be true, is not every donation invalid, even the gift of cattle, of 
gold or the like, or of an infant under the age of five years; for there is 
a momentary want of ownerlhip? The father or other per fon having do¬ 
minion at the very time when the gift is made, it may be conjtdeml as 
one made by an independent perfon : but here, the fon fubfequently be¬ 
coming independent, the gift is invalid without his affent; for it lsrea- 
fonable to juftify property by \\\t joint gift or fale of every independent pei- 
fon concerned. After fifteen years, a fon is independent* if hi* parents 
be dead (XV). The independence of a fon, after his parent’s filtered ceai- 
cs, being thus declared, the gift of an infant five years old is valid. How 
can paternity be valid in refpeft of Ions lclf-given and the like; for they 
commit themfelves to a father before the age of five years, and were not 
independent, their age being lefs than fifteen years ? In the want oi another 
owner, fuch adoptions being neceffary, their independence may be ad¬ 
mitted in praftice. Both opinions fhould be well examined. 

VIII. 

Vas'isht’ha:—A sotf, formed offeminal fluids and of blood, 

proceeds 
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h his confent, but in. no 



ter is abfolutcly required. 
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proceeds from his father and mother, as an effeft from 
its caufe : both parents have power for juft reafons to give, 
to fell, or to defert him ; but let no man give or accept 
an only fori, fmce he muft remain to raife up a progeny 
for the obfequies of anceftors. Nor let a woman give, 
or accept a fon, unlefs with the afl'ent of her lord.* 


<SL 


“ Nor let a woman give or accept a font” give, having a fecondary 
fenfe without lofing its literal meaning, comprehends fale and the like. 

Chande'swar A. 

Consequently, by parity of reafoning, « may not be given/’ in the 
text of N a'r eda, denotes alfo that they may not be fold: and by the fame 
parity of reafoning, the term cannot be taken in the fecondary fenfe of 
Sale only, when thus employed in a fingle text. 

“ Both parents have power &c.” Have the hither and mother power 
jointly to give, to fell, or to defert a fon ; or have they that power feverally ? 
Not the firfl: a gift made by the hufband alone, after the death of his 
wife, would be void j but this is not intended, for, by declaring that a 
wife has not power to give a fon, it is implied that the. hufband has that 
power. If the fecond conftrutfion be deemed admiffible, Bill the hufband's 
previous aflent is required for a gift made by a widow. 

A gi ft made by the hufband, while the wife is living, without her affent, 
to a petiqn requelling it for the adoption of a fon given, would be valid, 'j'bis 
cannot be admitted. Were it fo, that given fon would not be forfaken by 
nis mother : though a woman be dependent, the alienation of female pro¬ 
perty, or of a mothers rights over her fon, by the gift of the hufband alone, 
is not valid in law or reafon. It is faid, the word “ or,” which occurs in. 
many texts concerning fans given, fhows the right both of the father and 
mother, feverally to give a fon: but there is this difference; “ if the §§- 
tuet be living, with his affentj if he be not living, without it.” And front 
this expofition of Chandeswara, it is eflabliftied, that parents have that 

* Stt remainder of thetexi in Book V, (y CCLXXIIJ). 


right 






MiSRa affirms, that “ a woman cannot accept a fon even with the 
affent of her lord, becaufe (he is precluded from the oblation to fire with 
holy words from the Veda, which is a part of the rites on the acceptance 
of a fon, as will be mentioned under the title of foils given, Fcom this 
opinion Va'chesPATI bhatta cha'ry a and others diffentj for it is not 
laid by any author,that the principal objetf cannot be attained, if a. ftcon- 
dary part of the rites be prevented: Women and ''Sudras, though precluded 
from facrifice, are obferved to be qualified for difmiffing a bull onfolemn 
occafions. If adoption b e null without an oblation to fire with holy words 
from the Veda, Hill nothing prevents the validity of the acceptance : and by 
that acceptance, according to Mi SR a’s opinion, ttk child would fall under the 
defcription of a flavc. 

What fome remark, that the wife has no right to give a fon after the 
death of her lord without his previous affent, may be qaeffioned; for, with¬ 
out an exprejs ordinance, a woman’s right, inferible from the reafon of the 
law, to annul her own property after the death of her hufband, without au¬ 
thority from him, cannot be barred. It may be examined, under the title of 
inheritance, whether the child be a fon given by his parent , or a fon felf-given. 
Some explain it to be Misra’s intention, referring the text of Vas'isht'ha 
to the fon’s affint, and, in his glofs on that text, difcuffing the acceptance of 
a fon given for adoption, to require the Ton’s affent. to the gift, even in the cafe 
of a fon l‘o adopted. This fhould be examined : the filiation of a fon given 
under the age of five years is legally valid ; his then utterance of confent 
would be taught like the fpeechof a parrot or the like j there is no authori¬ 
ty for admitting, injudicial procedure, words fpoken by an infant under the 
age fit for bufxnefs : therefore, in ordaining that " both parents have power to 
give, to fell, or to defert a fon,” his affent is required for the gift or late, if he 
be acquainted with affairs, or adult in law ; and the acceptance of a fon given 
for adoption is difcuffed incidentally, becaufe the text may relate to that fab- 
jeft. 

IX. 
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IX. 



Dacsha:-— Joint-property, depofits for ufe, bailments in 
the form called nydja, pledges, a wife, her property, depo- 
fits for delivery, bailments in general, and the whole of a 
man’s eftate if he have ilfiie alive, 

2. Are things, which the learned have declared unalienable 
even in times of diftrefs: the man, who gives them away, 
is a fool; and muft expiate the fin by penance. 

Here nine things are declared unalienable; but a Pan is not mentioned: 
including a fon, ten things and perfons may not be given, vr ihaspa ri 
(V) declares the prohibition of giving away to be eight fold: though depofits 
may be confiderei as comprehended in his text under the term nyafa ftill 
female property is not included in that text; and what is promiied, not in¬ 
cluded by Na'reda in the number of eight unalienable things , is included in 
that number by VrIhaspati. On this mutual contradiction Chande'- 
swara remarks: “ it is not implied, that the enumeration of unalienable 
things, as delivered by other fages, is curtailed by what each himfelf de¬ 
clares. 3 ’ Confidently, where nine things are declared unalienable, it is 
true of eight; and if ten, or eleven things be fo, the fame is affirmed of nine, 
or eight. 

The female property of wives, like the property of a ftranger, may not be 
given; for there is a want of ownerffiip. 


X. 


Catya yana:— Neither the huiband, nor the fon, nor the 
father, nor the brothers, have power to ufe or to aliene 
the legal property of women, 

2. If any one of them, {hall confume the property of a wo¬ 
man againft her confent, he fhall be compelled to pay in- 
terell to her , and fhall alfo pay a fine to the king . * 


* Cited in Book I, v, LXXJ.II, and again in Book V, Chap, IX. 
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Consume ” is here employed in the comprehenfive fenfe of fell, or 


( si. 


aliens &c. 


*» If there be iffue alive f (IX 1): if there be a fon, grandfon, or great 
grandfon, who have equal dominion over the property, it is ordained by 
Na'reda and many other fages, that the whole of a man’s eftate may not be 
given away: and if any perfon, though he have iffue living, do give away his 
whole eftate, he fliall be fined. This is evident j and penance is alfo exprefs- 
Jy direded by DacshA. On the doubt whether the gift be valid, notwith- 
ftanding the amercement and penance impofed, Misra fays, « the gift of 
a pledge, a depofit and a bailment for ufe, is prevented by the want of proper¬ 
ty j and the gift of a fon, a wife, a man’s whole eftate, and what has been 
promifed to another, is barred by the authority of the text:” according to his 
opinion, the gift is not valid. 

It fhould not be objeded, that by faying, “ gift is prevented,” it is not 
meant, that fuch a gift is utterly null, but that it fhould not be made. The 
gift is invalid becaufe the donor has not independent power over joint-pro- 
perty, a fon, or a wife. The want of independent power to difpofe of joint- 
property is founded on reafoning ; the want of power to give away a fon, orra 
wife, againft their confent, is founded on the authority of the text: and 
Misra fubfequently fays, that “ the gift of a man’s whole eftate if he have 
iffue living, and any per Con’s gift of what he has promifed to another , arc- 
invalid under the authority of the textfor it is proper to refer his words 
to the invalidity of the gift, fince the form of exprelTion implies a reference 
to what has preceded. Confequently, it is an eftablithed rule, according to 
Misra, that a gift of his whole eftate by a man, who has iflue living, is in¬ 
valid without the affent of the perfons interefted. But this fuppofes gifts for 
civil, not for. religious, ufes; ftnee it is recorded in Puranas and other 
works, that Heris'chandra and others gave their whole property for reli¬ 
gious purpofes ; and N a red a limits the prefent title to civil affairs (II a?)- 

If a man, referving a Angle Ihell, give away all the remainder of his pro¬ 
perty, is the gift valid? It is faid, even in this cafe, the gift is not valid; for 
the prohibition of giving away the whole eftate is founded on the confequent 

dlftrefs 
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diftreis of the family from want of fubfiftence, Therefore, after fettmg 
apart a fufficiency for the fubfiftence of the family, a gift of the remainder 
is valid ; but a gift of the whole eftate, referving only a Ihell or the like, is 
not valid, as will be mentioned in explaining a text of Vrihaspati 
(XVIII x): and Jimu ta-va'hana fays, a gift or other alienation of 
the whole eftate is forbidden on account of the fubfiftence of the family; for 
the family muft neceflarily be maintained.” 

What is a fufficiency for the maintenance of the family ? Not fo much 
as is confirmed in one day by the adtual members of it; for that would be 
inconfiftent with approved ufage ; and duty would be violated, fiace the fa¬ 
mily might next day be deprived of fubfiftence. 


XL 


Menu :—The ample fupport of thofe, who are entitled to 
maintenance, is rewarded with blip in heaven; but hell is 
the portion of that man, who fe family is affli£led with pain 
by his neglect: therefore let him maintain his family with 
the utmoft care. 

This text forbidding the family to be left to pain and dijlrefsy the prohi¬ 
bition would be ill obferved by maintaining them for one day only; the pro¬ 
hibition is obferved by maintaining them for life. 

Then, any how eftimating the duration of life, and fetting apart a fuffi¬ 
ciency for their maintenance during that period, a man may give away the 
remainder of his immoveable property and the like. This is not confiftent 
with common fenfe; and Narked a declares it neceffary to preferve wealth. 


xir. 


Na'reda -Even they, who are born, or yet unborn, and 
they who exift in the womb, require funds for fubfiftence; 
the deprivation of the means of fubfiftence is reprehended. 


“ Funds for fubfiftence j” means of living. This is fuppofed by Ji mu'ta- 

va'hana 
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ahana to be meant of wealth inherited from anceftors ; and immoveables 
conftitute the bed civil property : therefore the term is ufed in its acceptation 
of wealth generally. Referving a fufficiency for confumption until other 
moveable property be obtained, a man may give away his moveable effects.. 
This is the whole meaning. 


<SL 


Some hold it efiablifhed on the reafon of law, that, fetting apart a fuffi- 
ciency to maintain, for a long period, the prefent members of his family, and 
their families, as determined by five prudent perfons, a man may give away 
his immoveable property and the excefs of his moveable property above what 
is required for fabfiftence until other moveable property be obtained, as alfo 
determined by five prudent perfons. This ihculd be well examined ; for neither 
opinion is exprefsly delivered by any author: but the lad opinion may be 
deemed confiftent with fettled ufage. 


Ji'muta-va^hana does not admit the invalidity of a gift under thefe 
circumftances. 


xm. 

Yajnyawalcya : — Of precious metals or fames, of pearls, 
coral, and other moveables, the father has power to give or 
fell the whole; but neither the father, nor the grand¬ 
father lhall aliene the whole of his immoveable proper¬ 
ty. 

XIV. 

The same : Land , or other immoveable property, and 

Haves employed in the cultivation of it, a man fhall neither 
give away nor fell, even though he acquired them himfelf, 
unlefs he convene all his fons. 

These texts, quoted by Ji'mu'ta-vahana, merely forbid [fuch gifts 
or alienations to fliow the immorality of the ad, not to fhow the invalidity 
of the gift or alienation. To this remark JVmi/ta-va'hana fubjoins its 
grounds; 4 ‘becaufe there is not in this cafe any property different from 

that 
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which, in the inflame of other efle&s, denotes a right of difpofing of 
them at pleafureand the fa£l cannot be altered even by a hundred texts; 
therefore, the validity of a gift of land, whether inherited from anceftors, 
or acquired by the donor himfelf, being admitted becaufe the incumbent has 
owner {hip, the fame would be eftabliflied in regard even to the whole of a 
man’s eftate; for the ownerfhip is not different. 

It fhouid not be obje&eef, that, if the validity of the gift, as deduced 
from owner 111 ip alone, cannot be barred even by a hundred texts, then gifts, 
which Nareda declares void (LIII), would be valid: but if the nullity of 
this gift be eftabliflied from the fenfe of the words “ not given/’ the in¬ 
validity of that gift may be eftablifbed from the fenfe of the words ** what 
may not be given and the exprefTron, ufed in the text of Ya^nyawal- 
cya, fignifying difqualification, the invalidity of the gift may be efta- 
blilhed, as it is a gift by a perfon not entitled to alienefuch property: in re¬ 
gard to what has defeended from an anceftor, Vrihaspati will be quoted 
for the validity of the gift, if made with the aflent of the coheirs (X VIII 4). 
It is ordained by Ya jnyawalcya and Nareda (LVIII and LIV), that, 
in certain cafes, the a (ft is invalid or null,* and it is proper to eftablifh the inva¬ 
lidity of fuch'gifts: but the term, “ what may not be given/’ Ihows a moral 
offence,' elfe, « what may and may not be given” w ould not be feparately pro¬ 
pounded. The text of Vrihaspati figriifies, that, the gift has validity, be¬ 
caufe being made by one not fufpetfted of being influenced by lull: or the like, 
it is excluded from the number of void gifts; and becaufe there is no objection 
to its validity, fince it is not the a<ft of a perfon of unfound mind. 

Be it any how in regard to the whole of a man’s eftate acquired by him- 
ftlf s but the gift of what has defeended from an anceftor, by a man 
who has a fon living, is void, becaufe he has not independent power over 
that property ; for Nareda declares null a gift made by one, who is not 
an independent owner; and the law, quoted by Vachespati bhatta¬ 
ch a rya and Raghun and ana, declares a father not to be independent. 


XV 


Srmiti .‘-—While the eldeft brother lives, the reft are not 
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^dependent; but fenioritv is founded both on virtue an 



on age: 

2® All fubje&s are dependent, the king alone is free: a pu¬ 
pil is declared dependent; freedom belongs to his teacher: 


3. All wives, fons, haves, and unmarried girls are depend¬ 
ent : and a houfeholder is not uncontrolled in regard to 
what has defcended from an anceftor. 


4. An infant (mu% before his eighth year, muft be con- 
" fidered as fimilar to a child in the womb; but a youth or 
adolefcent fpogenda) is called a minor until he has entered 

his fixteenth year: 


5. Afterwards, he is confidered as acquainted with affairs, or 
adult in law, and becomes independent on the death of 
both parents; but however old, he is not deemed inde¬ 
pendent while they live.* 


The inference is wrong j for thefe texts do not propound a dependence 
invalidating civil ads. The fenfe of the text is this 1 while the elded brother 

lives, (eldeft in age, if all be equally virtuous, or younger in age but endued 

with qualities fitted for the fupport of the family,) the reft of the brethren 
Should not give, fell, or aiiene at pleafure, any pari of the efiate, without his con- 
lent : the reafon is, that, fince they are maintained by his abilities, a gift or alie¬ 
nation, which may weaken his power to maintain them, would be immoral. Ail 
fubje&s, refiding With the king’s aflent on land owned by him, are occupied in 
the acquifition of wealth ; with his aflent they may pofl'efs land; and if it be 
feized by another, the king will compel him to reftore it: therefore it is pro¬ 
per, that they fhould make gifts or fales with his aflent. As long as a pupil 
refldes with his teacher, he fhould not even eat without his order, becaufe it u 
bis duty to pleafe his teacher: thus it is recorded in the Makdbhdrata, that Up a- 
manva became blind from eating leaves of afclepias, when forbidden to take 

* Cited in this place without the name of the author ; but the three firft verfes are quoted as Na'r boa’s 
in the third article of the fecond feftion; the fubfequent texts are cited from Ca/tya taka in Book I. 

food. 
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id. A Audent fhouldnot make a gift, fale, or other alienation without his 
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teacher’s permifiion. Unmarried daughters, and other members of the fa¬ 
mily, are dependent; they can do nothing without the confentof the houfe- 


holder; for the matter of the family partakes of the virtue and vice refultin 


from the acts of women. It cannot be eftablifhed, that a gift of their own 


property, by thefe perfons, is invalid without the attent of their refpeftive fu- 


periours: nor does any one fay, that, while there is a teacher, the /Indent’s 
gift of his own paternal property is invalid without the attent of his preceptor. 
Similarly therefore, a gift, made by a houfeholder though he have fons living. 


is valid without their attent; for it would be irregular to attign feveral mean¬ 
ings to the word dependent under the fame head : but it is forbidden to give 


away, without the affent of the fons, property, whether moveable or immove¬ 
able, which has defcended from the paternal grandfather. 

The fenfe of the laft text (XV 5) is, that the aft of a minor, under the 
age of fixteen years, is invalid becaufe it is the aft of an infant: after that age. 


his afts are valid j but it is neceflary, that he fhould take his father’s orders. If 


it be faid, that the fenfe of the text is this: after the age of fixteen years a 
youth is independent, if his parents be dead; to prevent the validity of a 
fale or alienation by an infant, under the age of fixteen years, whofe parents 
are dead, or by a youth, above that age, whofe parents are living, two condi¬ 
tions are fpecified 1 his age of fixteen years, and the death of his parents: this 
interpretation is denied; for the text, mentioning that “ he is conjidered as ac¬ 
quainted with affairs,” /hows him qualified for civil affairs in his fixteenth year, 
and independent on the death of his parents. If “minor” and ** dependent” 
were held the fame, then Naked a would not have diftinguifhed a minor from 
a perfon who is not his own mafter(LIII 2): therefore, in that text, “not his 
own matter” alfo denotes want of owner/hip, not merely the dependence of a fon, 
flave, or the like; elfe it might be objefted, that a gift by a ftranger, not enu¬ 
merated among void gifts, would be valid. But a “ perfon who is not his own 
matter” has been explained by authors, “ fon, flave, or the like,” not fuppofing 
that gifts might be made by ftrangers, but confidering the poflible doubt, whe¬ 
ther from near connexion the gift of a fon, flave, or the like, be valid. 

Dependence, declared in this text (XV), /hows that confent /hould be 


taken: 
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t, to the injury 

of fubfiftence, is r.everthelefs valid, and the receiver may difpofe of the efe&s 
at pleasure; but the donor commits a ha, and therefore he fhall be fined, and 
nmft perform ftrid expiation. Such is the conftru&ion, according to J i mu ~ 
t A"Vman a, and maintained oy many Cxaurlyas: and Ji mu u a~\ a h ana 
.remarks on this point, that the father has power over precious ftones, and 
other moveables inherited from the grandfather} and that it does not appear 
immoral tp give away immoveable property exceeding the fubfiftence of the 
fafiply. 

If ft be alleged, that a contract made by a perfon not independent is invalid; 
and, fince a contrail made by a perfon who is not his own mafter is void )> 
fince the father is not independent in regard to what has deicended fi oru the 
grandfather, therefore his contracts in general being invalid, furely his gift 
is null: a cpntraft, m^deby a younger brother receiving food only, being inva¬ 
lid, furely his gift is null; as contras made by fuch a brother are apt allowed 
by the wife, fo it is declared, that a father has not po wer to aliens the whole of 
his immoveable property (XIII): if this be alleged it rauft he confidered, that 
“ not indepencleat” there means “ not in his own power” (LIV); and a con¬ 
tract, made by a perfon influenced by luft or the like, is void (LIIf), becauie 
in this inftance, there is fuch a want of felf dominion, and that want of felf 
command prevents voluntary election. But that is not the cafe wit a a 
father in regard to wealth defcended from the grandfather, for there is 
nothing to prevent his voluntary adion. As for the inftance of the invali¬ 
dity of a contraQ: made by a younger brother receiving food only, this 
muft be underftood of a cafe where the younger brother hi|S confented 
to JubjtSlion, or, from minority or other caufe, is incapable of proper choice. 
Therefore this text (XV i) may be well explained as coinciding with 
that, which directs that the other brothers (hould live under the eldeft 
brother : and thefe texts having been othervyife explained, and the gift of 
wealth inherited from a grandfather not being included under the title of 
void gifts, the text of ITa'jny awalcya (XIII) is con fide red as a moral 
prohibi tion of fuch gifts. 

11 The gift of aip|n’s whole-effite is valid; for it is made by the own- 

“ er: 


af the family thereby deprive 





“ prohibition.’' 

The Smntifara . 

On the validity of thefe gifts, two opinions are fet forth ; the fubjefib will 
be further difcuffed under the title of what may be given (Seftion II, Art. I). 

In faft, men wafte all their eftate, and even> their perfons, on the foletn* 
aides at the birth of a fonj but, from the text which exprelfes, te a wife 
is a friend in the houfe of the good,” and from the advantage Ihown in the 
married fiate, greater affe&ion is borne to the wife; the maintenance of her 
and of others being therefore requisite, how Ihould a houfeholder, deftroying 
their fubfiftence, give his whole eftate to another for civil purpofes, unlefs he be 
infane or diftempered ? If the perfons entitled to fubfiftence be not excefllve- 
ly vicious, and the houfeholder, being mad, give away his ejiate , the donation 
is Void j for a gift by an inlane perfon is enumerated by Na'reda among - 
void gifts: but, if thofe perfons be exceffively vicious, they forfeit their title 
to maintenance, and the donation may be valid even according to Misra’s 
opinion. But if lie make the gift, thinking virtuous perfons to be vicious $ 
then, fmce the houfeholder could not diftinguifti right from wrong, his gift 
is not valid. The whole lubjeft ihould be fimilarly examined : and if at 
any time it be contefted whether fuch a gift be valid or null, it muftnecef. 
farily be then determined which opinion is beft. 

Ip a king give the whole of his dominions to his eldeft foil qualified for 
the empire, although his other fons be void of olfence, the gift is valid, 
provided it be the aft: of a prince neither infane nor otherwife difqualified ; 
for it is done in conformity with the pr aft ice of former kings (as Ihown in 
facred and popular hiftories) without offence on the part of the other fons, 
or of their father. Thus Des'arat'ha* intended to commit his kingdom 
to Rama, in the prefence of Vasisht'ha and many other la gcs, and in 
prefence of the citizens at large, although Bharata and his other fons 
were faultlefs; but afterwards, excluding Rama and the reft, he gave his 
kingdom to Bharata, as a boon to Caice < yi.*F Even now it is feen in 

* Fifty-fifth of the folar race. + Wife of Des'arat’ha, 
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lie have brothers. 


Some, remarking that the kingdom of Ayo'dhya' was not divided, hold 
that kingdoms are indivisible, on the authority of cuftom, although it be 
aot exprefily declared in the text of any fage.* Though one kingdom may 
have been undivided, can the practice be grounded on the Vida} may it 
not have been feme cuftom accidentally ejiablifved ? Let it not be faid, that 
the confecratiou of the eldeft fon, to the exclufton of the reft, appears from 
the fpcech of Vasisht’h a in the Ramdyana of Va'lmi'ci. 

« Among all the fons of Icsmwa'cu, + the firft born is king 5 
« thou, fon of Raghu, % art firft born, and fhalt this da/ 
“ be confeerated to the empire t 

2 , “ This preferiptive law in thy family thou canft not now 
« reject, O fon of Raghu ! rule, like thy father, far famed 
« prince, the vaft empire of the gem-producing earth/ 5 

The difficulty is removed by limiting this rule to the pofterity of Icsk- 
wacit, for he fays, ^ among the fons of Icshwa'cu,” and adds, “In thy 
family.” Shortly before thepaffage-quoted* and after the curfe pronounced by 
Ja'ba'lf, Vasisht’ha lays : 

« Jaba-li knows the courfe of this world ; he has laid this,, 
wifhing to diffuade thee.” 

It is implied by this verfe, that the fages utter what is calculated to dif> 
fuade Rama from his intention of retiring to the foreft in compliance with 
his father’s commands. It may therefore be faid, that the fpeech is adapted to 
diffuade Ram a from his defign of refiding in the foreft, and does not eft a- 

* This difgreflion is not altogether mifplaced ; for the great polTdlions, called zemindaries in official 
language* are confidered by modern Hindu lawyers as tributary principalities: and it might feero ne- 
ceffary to determine whether they be alienable and iicreditabie by the fame rules with other landed 
property. 

t Son of Miku, and firft of the family named Children of the Sun. J Fifty-third of the folar race. 
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an ttniverfd law, that the firfl bom fhall take the kingdom. When 
Rama afcended to the abode of LacshmI, his.own fens, and the fons of 
his younger brothers, were feverally eonfecrated to different portions of the 
empire : now Ra'ma, wholly wife and the inftruttor of mankind, did not act 
inconfiftently with the law. 


It fhould not be argued, that, among the defcendants of Icshwa'co, the 
eldeft may not have been always eonfecrated to the empire j but it was prac~ 
tiled in the family of Bharat a: *• thus whenPA^bu retired to the forefl; 
his kingdom, governed by D h r i t a R a's h t R a , f fel l under the domination of 
Doryo'dhAnaj but recovered by Bhi ma and his brothers, was enjoyed 
by YubHisHT’KiRA, and hot lhared by his brethren: therefore a king¬ 
dom is indftifible: but the inauguration of the fons of Lac sum Art A, men¬ 
tioned in the Rdmyaha, was not a coniecration to the paternal kingdom, but 
to new dominions given at the pleafure of the donor, and conquered by their 
father: thus the two fon$ of Bharat a were eonfecrated kings ox'Gandhar- 
va conquered by Bharat a the two fons of s Satri!ghna were confe- 
crated kings of two cities founded in the foreft of Madhu, which had been 
conquered by^S atrughna ; and two cities, founded in the region of Cd~ 
rapat'ba, were given to the two fons of Lacshmana, The younger brothers 
of R a m. a. , and the younger brothers of Yun hi s H T ’h I R a , who were both im¬ 
ages of the fupreme God and of deities, (thejirjl bom to flay RaVana ; the 
latter y to relieve the earth from the burden of a multitude of tyrants may ha v e 
furrendered fovereign power from refpedt to their elder brothers. 


It is faid, that the fpeech of Yudhisht’hira toARjuNA, in the Md- 
hdhharata , is delivered with confideration of the refped due to Ar jona and 
the other brothers, in the order of feniority ; 

f( The brave Bhi'ma-Se'na is worthy of dominion: what is 
empire to me, who am thus unmanned ? 

t! I cannot bear thefe reproaches, which you utter in 
wrath: let Bhi'ma be king ; I wilh not to live, Q Hero l 
deprefled as I now am,” 


* Twenty fecond of the lunar nee. 


f The blind eider brother of Pa^npu. 
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^ anfwer to the objection, how can Yudhisht’hira, fpeaking from his 
own affikfiion, be affirmed to refpeO: Arjuna as next in leniority ? Iris ad¬ 
ded, that he acknowledged it on account cf his dejedtion at his own unfit- 
nefsfor war j and there is no intention of denying the feniority of Arjuna ; 
accordingly the confecration of the five fons of Yayati,* * an aneeftor of 
Bharat a, is mentioned in the Herivansa, and the confecration of other 
princes, both in this and other families, is alfo mentioned in the Herivansa, 
and other works: fuch were Nr tga, Nara, Cr imi, Su vrat a and "Si- 
vi, fons of Usinara ; VrIshadarbha, Sub/ra, Ce'caya, and 
Madra, fons of^Sivijf and Mudgala, Srinjaya, Vrihadishu, 
Yavinara, and Crimilaswa, fons of Va'yaWa, and iurnamed Pan- 
chala, The inference is denied ; far there is no proof, that a partition 
was made of their paternal kingdoms: and it is difficult to cftabliffi the great 
refpedt fhown by Lacshmana and the other brothers of Rama, by Burma 
and others brothers a/'Yudhisbt’hi ra, by Duhsa'sana and other brothers 
of Duryodhana, and by all others fimilarly circumjianced. If Bhima, 
Arjuna, and the reft, through refpedt alone, furrendered the empire to which 
they were entitled, why did they not yield their common wife DraupadI to 
Yudhisht’hira alone ? 


BuT,infadt, a kingdom fliould be divided among virtuous brothers, able 
and willing to protect it: for fages have not inferted kingdoms under the title 
of indivifible property. It docs not become men born in thefe days, to 
imitate the condud of Rama, Y udhisht'hir a, and others, who were 
endued with immeafurable ftrength, courage, felf-command, virtue and know¬ 
ledge, and were attended by Vasisht’ha and other firges. The fpeech 
in the Ramayana (“ among all the fons of Icshwacu, the firft born is 
king &c,”) is adapted to difluade Rama from retirement in the fore.fi 5 for 
v Satrughna divided and gave to his fons the kingdom which he acquired 
in the foreft of Mad'bn. 


Let it not be objected, that, were it fo, Vasisht’ha would be a liar. For, 

f 

* Fifth of the lunar race. 

i Defceridants of Awtf,Ton ofFuRu, and to whom the north was allotted by that prince. In the 
fth&gavatatoux fons of Us xnara are named; v Sivt> Va&ma, and Dacsha. 


adverting 



v Mj-J , ( 

to the fa£t,- that the firft 
to be confecrated to the empire, he mentions that fa< 5 t. As it is not exprefsly 
declared, that the fons of Us'inar a received the paternal kingdom, fo it is 
not declared, thauhey received any other than the paternal dominions. Con¬ 
sequently there is no proof, that a kingdom is indivifible: but ihofc, who 
are qualified to govern the realm, receive kingly power: and thofe, who have 
great qualifications, abandon the paternal dominions and conquer other realms j 
but do not reaflume the hereditary qpipire. The government of the realm, 
the protection of fubjeCts, and the payment of tribute by modern princes 
fubjedt to a paramount fovereign, may, in this view of the fettled ufage, be de¬ 
termined with little exertion of intellect, 

We infer from a pafiage of the Adhydtma Ramdyanaf a fon, who obeys not 
bis father, is dirt," and another of the Sri Bhbgavata, “ it is thy father’s com¬ 
mand,” that the fon, who refufeshis afifent to the father’s gift of chattels, {hall 
be retrained from fuch perverfe conduCt: nor is it queftioned, but he may have 
fame {hare of the paternal effeCts. However, the hiftory of kingdoms (hows, 
that, to the exclufion of this fon, one eminently endued with the virtue of jus¬ 
tice, and other excellencies, is entitled to the royal authority. If the maxim, that 
a kingdom is indivifible, be not deduced from collections of law, ft ill the king¬ 
dom would with difficulty be taken by all the brothers. Thus So'maca, de- 
feended from the Pancha'la, had a hundred fons; and DitupADA,fon of 
Pr ishata the youngeft of thofe fons, is mentioned as king in the Her Ivans a: 
of the reft not even the names are recorded* In the Ramayana of Va’lmi*- 
ci, CaiceVi thus addrefles Mant’hara diftrefied at hearing the intended 
confecration of Rama. 

** In Ra'ma there is nothing inaufpicious, nor is there 
5t malevolence in his great foul; have no apprehenfions, 
“ therefore, hearing of Raima’s confecration. 

2. “ A hundred years after Ra'ma, Bharata ihall fure- 

# Afcribed to Vita’s a. The pafiage, to which this fhort quotation alludes, is a fpeech of Ra 7 ma, in 
anfwer, to the reproaches of CaiceVi', “ Say not fo 5 I would give my life for my father; I would drink 
deadly poifon; I would forfake my wife n Si / t A** , army mother CAmAti'; I would rclinqwfh the empire. 
He, 1 who unbidden fulfils his father’s wilh, is fir ft of font; he, who does fo when commanded, holds a mid¬ 
dle rank; he, who, though bidden, complies not, is mU at dirt** 1 ' 
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ly obtain in his turn the kingdom of his aacef* 


“ tors" 


Here is intimated the regular fucceflion of brothers to the kingdom of 


their anceftors, not their partition of the realm. Had fhe feen, or heard of, 
the partition of kingdoms, fhe would require for Rharata a (hare of the 
dominions, not regular fucceffion to the whole. It is evident, that king- 
dams in general were then indivisible. 

Immediately after the paffage quoted, Mant’har a' replies: 

« If Ra'ghava* be king, his fon, and after him another, and 
« again another, defendant will be kings.” 

g. « Caice'yi! Bharat a will be excluded from the roy- 
« al race. All the fons of kings do not remain in obedi- 
t( ence to the elded: 

3. « But, of many fons, one only is confecrated to the em- 
“ pire. If all were kings, it would be the higheft injury; 

4. “ Therefore, fpotlefs beauty, kings commit the affairs of 
“ government to their elded fons, or to others more virtu* 
“ ous. 

5. “ Doubtless they confecrate to the empire the elded by 
“ birth or excellence , and never commit the entire kingdom 
“ to his brothers. 

In anfwer to the fuppofition, that Bharat a might fu-cceed after a hun¬ 
dred years, fhe fays, “ if Ra guava (meaning Rama) be king, his fon and 
remoter defendants will fucceed ■„ there will be no room for the inauguration 
of Bharat a : consequently thou erreft.” *f* By this Gaiceyi’s fuppofition 

* Raghava; general patronymiqknf the poderity of Raghu, but here redacted to Rama, as in. the 


fpeecb of Yas'jsbt’ha to Ra / ma, al.eady quoted. 


+ This glofs is foniewhat abridged from the original* 
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confirmed ; on the contrary , the title of the middle brother to Succeed 
ter the death of his elder brother although he leave a fon, which, from what 
Caice'W hadfaid, might have been inferred as founded on feripture, is 
refuted, “ The fucceffion of Ram a’s pofterity will exclude Bharata 
that is, no one of the defeendants of Bharata will be king. If Bha¬ 
rat A» obeying Rama* be fupported by him like a fon, will he Ihare the 
empire, or ultimately obtain the whole ? In anfwei to this, it. might be a Iked, 
do all the fons of kings obey the elded? In fad they do not; therefore 
Bharata will not long remain in obedience to Ra ma. Nor will he be 
allowed to lhare the empire. “ Even among many fons, one only is eon- 
fecrated that is, all the fons do not {hare the empire; how then Ihould a 
brother obtain a Jhare, after the eldejl has gainedpojfejfton of the whole f Wage, 
not the feripture, is the ground of confecrating one fon only. This Ihe in¬ 
timates in the third verfe: it would be an injury, if all were confecrated; that 
is, the empire would be impaired by divifion; or ttrife might arife between 
the brothers, Ihould they refide in feparate dominions. Therefore, ** kings 
commit the affairs of government to the elded fon.” May not the middle- 
mod, or other fon, be inaugurated ? Since the elded ton, being fird, cannot 
be paffed over, his confecration is dire&ed : but, if he be vicious, another 
fon, who is virtuous, may obtain the kingdom. Confecration to empire is 
thus fhown; therefore, Jhe adds , the elded fon of Ra ma, and not Bhara¬ 
ta, will obtain the empire. 


It Ihould not be objected, that the fpeechof Mant’iiara' is intended to 
excite difco.rd, and is no authority. Such a difpofition would not be excited 
in the mind of a hearer by the fuggedions of a perfon Ipeaking ineonfidently 
with the reafon of the law, with exprefs ordinances, and with received ufage: 
it may be affirmed, that the fpeech of Mant’hara'is not inconfiftent with 
thefe three. It is confident with the reafon of the law; for Ihe Ihotvs the 
argument of it: and it is confident with fettled ufage; for V as isht ha tub- 
fequently declares, that “ among all the fons of Icshwa cu, the Sift born 
“ is king:” and the doubt abovementioned, whether the declaration of 
Vas / isht’ha be redridted to the pofterity of Icshwa cu, is obviated by 
the general after tion of Mant’hara'. 
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JL fliould not be objeded, that, were it fo, the allotment of a divi 
kingdom to the two fons of s Satruchna would contradict that after - 
tion: and it would be inconfiftent with an exprefs ordinance (Book V, 
v. CCCLXVIII); for, in the want of exprefs texts of law, partition by a 
father ought to be made in the fame mode with partition among heirs. If 
no contradiction be apprehended, there is nothing to prevent partition: and 
the reafon of the law has more authority in judicial procedure, than the letter 
^exprefs ordinances. Thus Misra fays, ** civil law is indeed founded on. 
reafon, not ori revelation;” that is, he does not lay much ftrefs on the 
Vida in judicial decifions (for a text of the Veda on partition by a father 
is preferved by Baud hay an a) ; but eftabJilhes the fuperiour authority of 
the reafon of the law, in comparifon with the letter of exprefs ordinances. 


SoMffi explain the fecond verfe, 4 ‘ all the fons of kings do not retain life, 
when the eldeft brother remains;” and they quote the remainder of 
Mant'hARA^ s fpeech. 


« Ra'ma and Lacshmana are clofely united in mutual friend- 
“ Jkip; their brotherly affe&ion, like the union of the twin 
« fons of As'wiNi, is known to the world.* 


2, « Ra'ma, therefore, will in nothing injure Lacshmana; 

« but, doubtlefs, he will injure Bharat a. 


3 . « Thy fon therefore muft haften to the foreft from thy 

*« mother s houfe: fuch muft be his fate.” 


** Rama does not regard Bharata, as he does Lacshmana :■■■ the l;fe 
« of thy fon (now refiding in his maternal grandmother’s houfe) will there- 
** fore be attempted by Rama, when he has obtained the empire ; and, 
44 to lave his life, Bharata muft retire to the foreft. This they ho.d 
io be implied by this fpeech. But that expofition is wrong, for it would be 
a vain, repetition, of what had been already (aid, and would be fpoken. 
without caufe. 

* Liter 41 fa daftly united to the fon of Sumitra ; and Lacshmana* to the defeendant 

Racks to avoid ambiguity the pauonyicicks are omitted, and the phtafc Jhortened. 

THEREFORE, 
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herefore, fhould a father hearing thefe in fiances from th zPur&nas and 



other works, commit the kingdom to his eldeft, or other virtuous, fori, the 
gift mud; neceffarily be confidered as valid, rue.v according to the opinions 
of Mi SR a and others: there is no difficulty in afferting, that the nullity of 
gifts, as mentioned by them, fuppotes cafes other than the gift of a kingr- 
dom ; for a different practice in refpedt of royal fucceflion is mentioned 
in the Ramdyana. 

Should be commit the kingdom to his daughter’s fbn or ocher remote heir % 
although his own fon be void of offence, then indeed it fhould be determin- 
ed as is propofed; but, if he make a provifion for the fupport of his other 
fobs, and give his kingdom or other landed property to one fon, then the 
gift is valid according to aii opinions; for his family is not thereby deprived 
of fubfiftence. It is not proper to affert, that he, who has power to give 
away the perfon of his fon, has not power to give away immoveable proper¬ 
ty, without ti e affent of his fon. 

If, making a provifion for Ions void of offence, he give his kingdom to 

his daughter’s fon, or to a ftranger, what is the rule in that cafe ? The gift 

•% 

even of a kingdom is valid, as it is of other landed property; for no fpe- 
cial prohibition, nor any fuch ufage, is found in regard to kingdoms. But 
no father, who diftinguifhes right from wrong, would be fo difpofed. 

If a king paramount, viewing the inftances of kingdoms given by a fa¬ 
ther as aboveinentioned, give the whole kingdom to one brother, without 
intending an injury to the rtji , he commits no offence; for he is equal to a 
father. But if the father die after giving away his kingdom, and the king 
paramount dired, that it fhould he difpofed of according to law; in this 
cafe, it does not appear confident with the reafon of the law, that one 
brother fhould take the whole, without the affent of the reft. 

What is the “ fubfiftence of the family,” fpeaking of the fons of kings ? 
As much as each qonfumes in food and apparel: not merely enough to fup¬ 
port life; for a man, retiring to the foreft, may fupport life upon leaves, 
roots, fruit and the like; and the fubfiftence of the family, mentioned 
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fagcs, would be unmeaning. But fhould another of the king’s fons 
fay; 44 needing as much food and as much raiment as this anointed bro¬ 
ther, I give as much to the poor and helplefs : thefe wants cannot be fup- 
plied out of that appanage;” his claim Ihould not he admitted by the pa¬ 
ramount .* no other, not even his father, can be equal to confer ate.I bro¬ 

ther ; for the law admits, that a king is a portion of the divinity of Indra 
and other deities,* and royalty obtains much reverence. Even Brdbmanas 
pronounce the praifes of kings: Brdbmanas , reverend themfelves even in 
the fight of deities ; for’to them are duties committed; to them are the 
Vedas intruded ; and to them is great favour fhown by the fupreme ruler, 
becaule, contemning riches, they accept a fubfiftence on alms alone, in 
fubjedion to others. Thus, in the Sri Bbagavata , Cr'ishna fays of 
Sanac a and the red. 


« Sri' ; * for whofe momentary regard others perform aufte- 
rities. deferts not me, (though I need her not,) becaufe 
I acquire merit from refpeft frown to thefe, the duft of 
whofe lotos-like feet is holy, and who inftantly remove 
every foulnefs.t” 


Though fome modern priefls are, in a certain degree, leflened by their 
mifeondud, flail great refpeci fhould be (hewn to them, in honour of former 
generations, and becaufe it is laid by a deity in another Parana , “ a Brah - 
Wana , learned or unlearned, is my body it is not proper, that one bound 
to refped fhould notice the faults of a perfon to whom reverence is due. 


From apprehenfion of offending very great perfons, it is not here exa¬ 
mined whether fome modern princes, who are not independent in the go¬ 
vernment of their fubjeds, but merely employed in levying the revenue of 
the paramount, fhould, or fhould not, be acknowledged as kings. 

XVI. 

Ya'jnyawalcya :— In diflrefs for the maintenance of the fa- 

* Abundance, or profperity, perfonified. 

+ According to the giofs of Swa'mt, which it is unncceffary to tranilatc* 

mily, 





vct iy may uc given away, except a wife or afon : 
out not the whole of a man's eliate, if he have iffue 
living; nor what he has promifed to another. 


What has been promifed to one perfon in this form, “ I will give it 
to thee, 1 " 1 may not be given to another: but, if the prior promife were 
made to a perfon not legally capable of receiving the gift, then, it may 
be given to another : for a text (XLVII) (hows, that there is no danger in 
withholding what has been promifed to a perfon incapable of receiving. 
It is obferved in the Retnacara, on the text quoted (XLVII), that want of 
religious qualification incapacitates for the receipt of gifts : this will here¬ 
after be difeuffed. 

"What is the rule if a man give to one, what he has promifed to ano¬ 
ther? Misra fays, every gift of what has been promifed, is invalid. 
This fhould be examined; for whence is it deduced? It is fail, from 
the texts of Ya'jnvawaicya and others (XVI &c.) : but the obvious 
meaning of thefe texts forbids the gift, as it does the donation of a wife, a 
Ton and fo forth; and Misra himfelf fays, that civil law is founded on 
reafon ; in proof of which the text of VrIhaspati is quoted : 


XVII. 


VrIhaspati A decision muft not be made folely by hav¬ 
ing recourfe to the letter of written codes; fince, if no de- 
cifion were made according to the reafon of the law *, 
there might be a failure of juftice. 

And here, elfefts voluntarily promifed by the owner not immediately be¬ 
coming the property of another, the reafon of the law is not applicable. 

Should it not be eftablifhed, that there is no independence in regard to 
what has been promifed; and thus the gift is null, becaufe it is made by a 
perfon who is not uncontrolled ? No; for in that inftance, want of indepen¬ 
dence is not proved ; the obvious fenfe of the texts of Y a'j n y aw alc y a and 

* Or according iv Immemorial njage ; for the word Tucft admits both feidcs, 


others 




WNIST/fy 



%Jf) (244 ) ‘ ^ 

others merely forbids the gift; and, in the title of void gifts, want of inde. 
pendcnce denotes want of ownership. 


It is argued, that, from the term, “ not his own mailer,” in the title of 
Void gifts, it is not underftood, that he is not owner; but, wherever the 
term “ want of independence” is technically employed, every gift by 
fuch a perfon, who is not owner of the chattel, is void; for the text of 
Menu and Yam a declares null fuch a gift or fale made by any other than 
the true owner (Chapter II, v. XXVII); and fold is employed in the text 
of Naked a (Chapter II, v. XXVI) in the comprehensive fenfe of giv¬ 
en, or otherwife aliened: even a gift of his own paternal eft ate, by a 
pupil refiding in the family of his teacher, may be void; or, if his want of 
independence in regard to his patrimony be not admitted, and a gift 
or alienation of wealth acquired by himfelf, or otherwife, be then made 
by a fen, whofe father is living, without the affent of the father or other 
fuperiour, fome part of Misra’s opinion iliould be admitted, though con¬ 
trary to the opinion of JimuTa va'hak a ; and as for what has been faid, 
that want of independence, in refpeft of what, has been promifed, is. not 
proved; even that is not eftabliflied by the texts of Y ajnyawalcya 
and others: thus, if he be independent, how fhould he be fined ? The 
amercement for a gift of what has been promifed to another, proves hia 
want of independence; it is not confident with common fenfe, that a man 
fhould. be fined, who gives that, in refpefl of which he is uncontrolled : 
neither is want of ovvncrfiiip underftood from the term “ want of indepen¬ 
dence,” but fubjedtion to another; and, in the dictionary of Amera, inde¬ 
pendent, or his own mafter, is oppofed to dependent, or fubjecl to another: 
in like manner, a gift of female property by a wife, without the affent of her 
hufband, is not valid ; but the gift of female property by a wife, on a ge¬ 
neral permlflion to give prr/ents, is valid; it is not required that the num¬ 
ber, or quantity, be fpecified: but, for a gift of her hufband’s property, it 
is requisite, that the number or quantity be fpecified in this form; “ give 
fo much wealth:” this diftindtion doesexift; yet the term “exclufive do¬ 
minion” is applied to female wealth; or the woman has exclusive domi¬ 
nion, as declared by the text, 4 ‘ the abfolute exclufive dominion of women 
over nuptial gifts is perpetually celebratedand the fame law is appli¬ 
cable 
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All this argument is contradided; for even Misra does not proceed 
to fo great a length in regard to the ieparate property of a woman ; and gifts 
of their own effects by fubje&s, without the affent of the king, and by 
younger brothers, without the affent of the eldeft brother, are feen in hundreds 
of in fiances. 

Therefore, fltould a man give to one, what he has promifed to ano¬ 
ther, the laft donee fhall obtain the effedts; but the king fhali impede an 
amercement on the donor. It is not, however, exprefsly ordained, that an 
equivalent (hall be given to the perfon, to whom the promife was made. 
If the firft promife be made for civil purpofes, and the thing be afterwards 
given for religious ufes, what is the law in that cafe ? The anfwer is, 
Na'reda premifing gifts for civil purpofes (II 3), and declaring unaliena¬ 
ble what has been promifed to another (IV 2), merely forbids the giving, 
for fuch purpofes, what has been promifed to another: it follows, that there 
is no offence in fuch a gift for religious ufes; and that the gift is valid. 
But in fad, fhould a man fraudulently give, for religious purpofes, what has 
been promifed to another, although he have other effedts proper to be given; 
and do not fatisfy the perfon to whom the promile was made; it is confid¬ 
ent with common fenfe, that he fhould be amerced. This will be further 
examined in another place. 
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SECTION II. 

ON ALIENABLE PROPERTY, AND ON VALID OR IRRE¬ 
VOCABLE , A 1 VD INVALID OR VOID GIFTS. 

ARTICLE L 

OiV ALIENABLE PROPERTY . 

XVIII. 

VRIHASPATIA man may give what remains after the 
food and clothing of his family: the giver of more, jwAo 
leaves his family naked arid unfed, may tafte honey at firft, 
but lhail afterwards find it poifon. 

2. Of houfes and of land, acquired by any of the feven 
modes of acquifition, whatever is given away, fhould be 
delivered, diftinguifhing land as it was left by the father, 
or gained by the occupier himfelf: 

3. At his pleafure he may give what himfelf acquired ; a 
pledge rauft be difpofed of by the law of pledges, or fubjelt 
to redemption; but of property acquired by marriage, or 
inherited from anceftors, not every gift fubfifts.* 

4. But if what is acquired by marriage, what has defcended 
from an anceftor, or what has been gained by valour, be 
given with the aflent of the wife, of the coheirs, or of the 
king, the gift has validity. 

5. Heirs have a lien equally on the immoveable heritage, 

# According to another interpretation, f< the whole ought not to be aliened." 
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hether they be divided or undivided; and a fmgle par¬ 


cener has no power to give, pledge, or fell the whole. 


The laft text is attributed to Vyas A- by Ji'muta vahanaj and herein 
Raghunandana follows him. What exceeds the food and clothing re¬ 
quired by the members of the family, who are entitled to maintenance,, as 
abovementioned, may be given away. Otherwifo, the family wanting food and 
clothing in cmftquence of more being given, the donor’s conduct is not virtuous. 


« The re is fin in the gift of what does not exceed, and virtue, in the gift 
of what does exceed, the proper food and clothing of the family. 

Misra. 


It is intimated, that what does not exceed the maintenance of the family, 
fhould not be given away, even for religious purpofes j but it is alfo intimated, 
that the gift of what fhould be appropriated to the food and clothing of the 
family, is valid. “ The giver of more may tafte honey at firftby this it is 
intimated, that blifs is at firft obtained ; thence it follows, that the religious 
purpofe it accomplifhed ; and that purpofe cannot be accomplilhed, unlefis 
the gift be valid: therefore the gift appears to be valid. 


In the Smnti/dra the validity of the donation is admitted : «* a man’s 
own gift is valid, becaufe he has property, which is the eftablifhed eaufe of 
•validity” But it is not admitted, that the religious purpofe is attained * for 
he has not obferved the commands of the law. 


Some hold, fince the text dire&s that a man fhould give what remains 
after feeding and clothing his family, and fince it is not applied as an 
exception to the gift of more ; therefore his duty is not fulfilled, if he give 
not wfiat exceeds the food and clothing of his family. But this does pot 
feem proper; for the text relates to civil affairs, and it is irregular to ground 
on it a rule for religious gifts. A eaufe of failure in religious merit aoes not 
eftabiifh demerit. Thus, the bathing in the Ganges being accidentally 
aceomplifhed, in negled. of advice not to go that way to the Ganges, 
by which was implied the danger of meeting tigers or the like, the 

religious 


i^efigious purpofe is neverthelefs obtained : but it is not obtained by the 
gift of property belonging to another owner; for this is not a gift in the 
form of a rel in quifh merit veiling property in another after devefting his 
own. 

According to the opinion of thofc who maintain the invalidity of the 
gift, the religious purpofe is not obtained. But the expreffion, “ the giver 
may tade honey at firft,”is not taken literally. His condu£t, in delivering his 
whole eftate into the hands of another, may at find favour like honey, by 
affording midaken pleafure, or caufing prefent fatisfaftion j but afterwards it 
becomes poifon, becaufe it is punifned in a region of torment. There is no 
difficulty in confideringthis as relating to civil gifts. But it may be applied 
indifcriminately to religious merit: otherwife, the gift or fale being finful, 
but religious merit cancelling the fin, or himfelf not being born again, the 
religious merit of the donor would be inconfiftent with his “ afterwards find¬ 
ing it poifon.” 

Ac cord i ng to the opinion of M i sr a, this text may imply the invalidi¬ 
ty of a gift, where a mans whole edate is given $ and, according to the 
opinion of Jmmuta va'hana, it may imply that the gift is valid. 

XIX. 

Ca'tya'yana declares what may and may not be given 
Except his whole eftate and his dwelling houfe, what re¬ 
mains after the food and clothing of his family, a man 
may give away, whatever it be ,-whether fix or moveable; 
otherwife it may not be given. 

“ His dwelling houfeone houfe, without which he himfelf, or his fa¬ 
mily, might want a dwelling. It is meant generally, comprehending a pond 
fupplying water for common ufe, and the like. 

Is not the excefs above the fubfidence of the family unmeaning, after 
excepting the whole of his edate ? It Ihould not be laid, a gift of his whole 
edate might be made with a refervation of a fingle fliell only. Were it fo, 

his 


WNtStyy 



whole eftate would be an unmeaning exception, Nor fliould it be faid. 
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the gift of the whole eftate is excepted to prevent the poffible gift of his 
whole eftate by a man able to maintain his family on alms ; for there is no 
authority for fuch an inference. It is not eftablilhed, that a man, able to 
fubfift his family on alms or the like, may not give away his whole eftate : 
for k is the meaning of the ordinance, that the family fhould be any how 
fupported. 

Some obferve, that a man, though able to maintain his family on alms or 
the like, ought not to give away his whole eftate; for, fhould alms or other 
means at any time fail, his family might be diftrefled. Still what can be 
underftood from the exprefllon his ** whole eftate ?” The whole eftate 
fhould be underftood in the mode already mentioned j that is, the whole of 
his effects including what is required for the maintenance of the family until 
other property be gained. Such a meaning is deduced from the feque'J, 
“ what remains after the food and clothing of his family.* 1 Or the excefs 
above the maintenance of the family is exprefsly declared, to provide againft 
the attempt of giving away even a trifle, when the family is but ill main¬ 
tained cut of the whole eftate, Confequently, the gift even of a trifle, if it 
be not an excefs above the fubfiftence of the family, is forbidden. Or the 
text may be read 5 “ farvafwam grtha varjitam” inftead of ** farvafwa grt- 
ha varjantu Confequently the whole of his own property (except his 
dwelling houfe) that remains after the food and clothing of his family, a 
man may give away: fuch will be the fenfe of the text , “ The whole” is 

there mentioned to fhow, that moveables and immoveables are not diftia- 
guifhed. “ His own y by this term, depofits and the like are excepted ; the 
fenfe is, his own feveral property; by which joint-property is alfo excepted. 
In concurrence with other fages, a diftin&ion mult be underftood in refped 
of a thing promifed, a wife, or a fon. Here the condition exprejfed in 
the text concerning alienable property, that it mult exceed the fubfiftence of 
the family, Jhows , that, the gift of what does not exceed the fubfiftence of 
the family, is not valid j and the declaration, that joint-property may not 
he given, /bows, that the gift of feveral property is valid. As in the com¬ 
mand for performing a 'srdddha at the conjunction, it appears from the au¬ 
thority of the prohibition againft performing a s srdddha at night, that the 
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l&dHiddba or obfequies Ihckild be performed at the conjunction, but not at 
night; and that no benefit arifcs from a^sraddha performed at night; fo 
they hold Misra’s meaning to be fimilaiv 

Where the benefit of an is deduced from the Vida alone, the means 
of obtaining that benefit are eftablifhed in conformity with the rule com¬ 
manding a time different from night ; and the benefit is not obtained unlefs 
a time other than night be taken : for there is no ordinance fhowing bene¬ 
fit from a ''sraddha performed without obferving that diftin&ion. But here 
the obligation of making gifts is deduced from the Veda; and a fufficient 
caufe of property in the donee is found in the facto/' the gift; but property 
cannot veft in another perfon, unlefs previous property be annulled : there¬ 
fore, that being eftablifhed, the transfer of property is eftablifhed on the in¬ 
tention of the donor to make a gift. By logical inference, gift being fuffi¬ 
cient caufe of annulling previous property, excefs above the fubfiftence of 
the family cannot be made a condition by words alone ; for perception arifes 
from words and logical inference jointly; and it is difficult toejlablifh another 
opinion. Such are the fentiments of thofe who follow the opinion of 
TA VAHANA. 

** By the feven modes of acquifition 33 (XIX a). The modes of acqui¬ 
ring wealth are declared by Menu. 

XX. 

Menu:—There are feven virtuous means of acquiring 
property; fucceffion, occupancy .or donation, and pur- 
chafe or exchange, conqueft, lending at intereft, hufband- 
ry or commerce, and acceptance of prefents from refpeft- 
able men. 

The caufes of gaining wealth are thefe. “ Succeffion, 3 or inheritance of 
property, as the term is explained in the Vivdda Retnacat a and Vivada Lhtn- 
tdmeni;; that is, property received in right of affinity and relation. u Occu¬ 
pancy 33 or gain; the finding of a waif or the like. “ Conqueft explain¬ 
ed in the Retndcara , vi&ory over an enemy in battle. Confequently, what 
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by fuccefs in gamings or the like, is excepted j it is 
acquifition, for if partakes of the quality of darknefs. The very fame opi¬ 
nion is intimated in the Chintameni. 

Three, fucceflion, occupancy and purchafe, are allowed to all clafles{ 
conqueft is peculiar to the military tribe; lending at intereft, and htifban* 
dry or commerce, belong to the mercantile profeftion j and acceptance of 
prefents from refpedable men, to the facerdotal clafs, Thefe are virtuous 
means of acquiring property: but on failure of thefe, priefls and the reft 
may fubfift by oiher means allowed in times void of diftrefs, fuch as huf- 
bandry and the like; or, on failure of thefe, by thebeft modes allowed in 
times of diftrefs. 

CoLLUCABHATTA. 

XXL 

Menu:—Learning, art, work for wages, menial ferviee, at- . 
tendance on cattle, traffick, agriculture, content with lit¬ 
tle, alms, and receiving high intereft on money, are ten 
modes of fuMiflence. 

In the commentator's glofs, which follows the text above quoted, decla¬ 
ring thefe to be modes of fubfiftence in times of diftrefs, he Jhous that 
each of thefe modes of fubfiftence may be followed in times of diftrefs by the 
perfon, to whom it is forbidden in other circumftances: as work for wages, 
menial ferviee, and the like, by a man of the facerdotal clafs; and fo of 
arts and the reft. ** Learning” (except that contained in the {captures) as 
medicine, philofophy, charms counteracting poifon and the like, pradtifed 
for fubfiftence by all clafles in times of diftrefs, is no offence. “ Art,” as 
painting and the like. “ Content with little j” for with content a man may 
fubfift on his own, however little. “ Receiving high intereft on money 
lending on intereft even in perfon, and fo forth. By thefe ten modes a man 
may fubfift in times of diftrefs. Confequently a prieft in great diftrefs may de¬ 
pend even on menial ferviee, arts, or the like, for his fubfiftence. Such is 
Cullu'cabhatta’s interpretation: but others argue, that, after declaring in 
the firft text (XX) the modes of fubfiftence in times void of diftrefs, this text 
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modes of fubfiftence in times of diftrefs, implying the 
preiervauon of life only. That however, in its conferences, coincides with 
the opinion of Cullu'cabhatta. 


But others again hold, that the practice of Vaifyas is allowed, by the fol¬ 
lowing text, to a Brdhmana in times of diftrefs; but is on no account allowed 
in other feafons j for a {lifting to facrifice, teaching the Fedas, and receiving 
gifts and fo forth, are declared to be the means of fubfiftence for a Brdhmana. 


XXII. 

Menu :—But a Brdhmana , unable to get a fubfiftence by ei¬ 
ther of tbofe employments (his duties juft mentioned or the 
duty of a foldierJ } or a Cfhatriya, unable to fubftft by his own 
occupations , may fubftft as a mercantile man, applying him- 
felf in perfon to tillage and attendance on cattle.* 

And here, it is irregular to give fuch an interpretation to this text (XXI) i 
for it is declared, that the modes of fubfiftence, delivered in the tenth chapter, 
are legal in times of diftrefs: ** Such, as have been fully declared, are thefeveral 
duties of the four claftes in diftrefs for fubfiftence and the virtuous modes 
of fubfiftence for a Brdhmana in fuch circumstances are declared in the text 
frjl quoted ( XX) \ fince the modes of fubfiftence for a prieft alone are declared, 
beginning with the text, u Should a Brdhmana afilidled and pining through 
want of food choofe rather to remain fixed in the path of his own duty, than 
to adopt the pradice of Vaifyas t let him adt in this manner,” and ending with 
this text (XX). Immediately after it, the modes of fubfiftence for a CJhatriya 
in diftrefs are delivered in the text quoted (XXI) 5 and, next to that, a dif- 
tindtion is declared in regard to intereft on loans, which both texts permit the 
Brdhmana and the Cfhatriya to receive. 


XXIII. 

Menu :—Neither a prieft, nor a military man, ftioulcl re- 

* Sec Mind, Chapter X, v. 8s. In quoting the text, the compiler has omitted the queftion, and in¬ 
serted the words “ but a Brdhmana or a Cjbatrrya on this reading, it has been nccciTary to interpolate 
the text, keaufe both employments arc not allowed to the C/batriya, T. 
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on loans: but each of them, if 
may pay imall intereft, for fome pious ufe, to the fmful 
man, who demands it. 

Immediately after this text, the proper fubfiftence of a Cjhatriya , irt 
tiroes of diftrefs, is particularly mentioned; as the proper fubfiftence for’ 
the Brdhmana, in fuch feafons, is mentioned in the texts, “ Should a 
Brdhmana , afflicted and pining through want of food &c.” But in all 
thefe texts a Vaifya is not even named j and a "Sudra is fubfequently noticed; 
how then can the text, “ there are feven virtuous means Sic.*’ (XX) relate 
to the four clafles ? The anfwer is, Ya'Jnyawalcya has in many places 
delivered a text applicable to the Cjhatriya, and fimilarly deferibing ten 
modes of fubfiftence. 

XXIV. 

Ya jnyawalcya: — Agriculture, art, work for wages, 
fcience, receiving high intereft on money, the ufe of a car¬ 
riage, retirement in, mountains, fervice of kings, the office of 
king, and alms, are modes o f lubiiftence in times of diftrefs. 

Before this he declares the fubfiftence of a Brdhmana in times of diftrefs, 

XXV. 

Ya'jnyaw alcya :—A priest, when oppreffed by calamity, 
eating food received from any man whomfoever, is not 
tainted by fin; for he is equal to the igneous fun. 

Therefore the text, “ There are feven virtuous means of acquiring 
property ’* (XX), deferibes the virtuous means of fubfiftence for a Brdh¬ 
mana in times of diftrefs; and the text, “ Science, art, &c.” (XXI), deferibes 
the virtuous means of fubiiilence for a C/batriya’xn fuch circumftances; and 
there is no vain repetition in twice mentioning lending at intereft, and 
hufbandry or commerce, explained by Chande'swara, Va'cHespati 
Misra and Cullu'cabhatt a, receiving high intereft on money, and 
agriculture or traffick. 
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that conqueft and the 
means of acguifition for a Brahmana . for Menu declares, that the higheft 
beatitude may be attained by Brdbmanas pra&ifing, in times of diltrefs, 
the duties propounded for Cfiatriyas and the reft. 

XXVI. 

Menu:—-Such, as have been fully declared, are the feveral 
duties of the four claffes in diltrefs for fubliftence; and if 
they perform them exa&ly, they fhall attain the higheft 
beatitude. 

This opinion fhould be well examined. 

It feems to be declared by the text of Vr ihaspati (XVIII 2), that 
property partaking of the qualities of pafilon and darknefs is unalienable. 
Chande'swara makes no remark on this point. But Misra fays, 
*"* the expreffion is comprehenfive : he may aliene, at. his own pleafure, his 
own feveral property any how pofleffed; but property, held in coparce¬ 
nary with another, cannot be aliened without the content of the co¬ 
parcener. Misra’s meaning is, that, the words of Vr ihaspati, toko was 
profoundly verfed in the law, intend property legally acquired, and do 
except any feveral property from unalienable things, but do not except 
from alienation property acquired by other than thofe feven means. 

As for the diltinftion declared by Na/reda in regard to property par¬ 
taking of the qualities of truth, paftion and darknefs, the ranking of ufury 
and the like under the quality of darknefs is pertinent as it relates to 
Brdhtnancu and the reft in times void of diltrefs. 

XXVII. 

N a red a :—What is acquired by teaching the Vedas , by cou¬ 
rage, or devotion, zuhat is received with a damfel, from a pu¬ 
pil, or for a facrifice, and what is obtained by inheritance, 
are celebrated by fages as the feven fold di/lmttion of pure 
property. 
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conrerred, is confiderea as property paruiiuiig cu uic 


quality of paffion. * 


3. What is acquired by fervile attendance, by gaming, by 
robbery, by infilling pain, by difguife, by larceny, and by 
fraud, is confidered as partaking of the quality of darknefs. 


Whatever federal property, acquired by any of thefe modes, is given 
away, even that was alienable; and the tame (hould be obfcrved of pro¬ 
perty acquired by art and the like (XXI); and fo in other cafes. Such, 
cxadtly, is Misra’s meaning. 


“ Houses and land, acquired by any of the feven modes of acquifition** 
(XVIII 2) is an expredion ufed comprehenfively. In the cafe of other 
moveable or immoveable property, if land, a houfe, or the like, be given 
away, it {hould not be refumed : this the fage intends to exprefs. Confe- 
quently, fhould chattels depofited, or tire like, be given away, the gift fhould 
be retraced. Such is the whole meaning, “ As it was left by the father or 
gained by the occupier himfelf/’ is fubjoined to limit the rule j and is eluci¬ 
dated by the next verfe (XVIII 3). Such is the confident method of au¬ 
thors. 


But others explain acquifition, the means by which wealth is gained % 
intending property acquired by the means deferibed in texts, which ihow 
virtuous and other modes, fuch as purchafe and the like. Thofe feveral means, 
in which an a 61 of the receiver is requifite for the acquifition, mull be confi- 
dered as the feven modes: and one is included in another; as robbery, larce¬ 
ny, the bufinefs of ufury, and fo forth. Confequently the number of feveri 
is not contradicted. Left by the father fignifies inheritance only; and 
gained by the occupier denotes the receipt of gifts and the like; it is 
meant of cafes where no aft of the receiver in expectation of gain is ne~ 
ceffary to the acquifition : and property, partaking of the qualities of paffion 
or darknefs, is, without difficulty, comprehended in the text. 
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propounded (XVIII 3) relative to property acquired 
by the occupier hirnfelf, which the former text had declared alienable. 
What is acquired by a donee,, without relation to another, may be given 
at his pleafure, even without the atTent of fons, brothers, and the reft: 
and the diftin&ion is derived from the text quoted by JVmu / ta-vaha / na 
(XIV). Immoveable property, as land or the like, and a corrody in the 
form of a fixed allowance payable by the king or other perfon, and 
bipeds, or Haves and the reft, a man (hall neither give away nor fell, 
even though he acquired them himfelf, without the confent of all his fons. 
Such is the fenfe of the text (XIV). 

Isa bird unalienable or not ? Since it appears from the word “ biped,’ 5 
that even a bird may not be given without the affent of heirs , ftiouid it not 
be held unalienable ? No; for Vr ih aspati (hows, that a decifion inccn- 
iiftent with the reafon of the law tnuft be avoided (XVII). On immoveable 
property, fuch as land or corrodies, children may be long fubftfted. As it 
caufes unlimited production of wealth, it is called an eftate or funds offup port: 
the lofs of it is pronounced difhonourable in a text of Na'&ed a (XII) j and 
the gift of it, without the affent of fons and others ufing the eftate, is called 
lofs in this text. Now a Have is fuch; for by agriculture or the like 
he is able to gain much wealth for his mafter. it (hould not be objected, 
that great riches may be acquired even by receiving high intercft on 
gold or the like. Though gold, lent at a high rate of intereff, may be 
equal to immoveable property, affording wealth like the alchymift’s ftone, 
or like the gem which daily produces gold, yet, if it be not lent at intereft, 
there is nothing.to prevent alienation. Or it may be underftood, that, if a 
contract be made for intereft, then gold or the like, producing wealth by means 
of that contrafl, fliould not be given away. If that be the caff, may not 
■Wealth be acquired, in feme inftances, even by means of birds : for example, 
by the advanced price on birds well taught? This (hould not be granted : 
were it fo, the lame might be extended even to quadrupeds, fuch as bleep 
and the like, and bulls or other animals employed in husbandry. If it be ar¬ 
gued, that land, a corrody, or the like, may be underftood to be declared in 
the text by the word “ immoveableand Have, bird, or the like, by the word 
•• biped for it is a rule not to drain a text; and when the literal fenfe of the 
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fuffices, there is no occafion for recurring to the reafon of the 1; 
and the text of Vrihaspati therefore is not applicable in this inftancc: the 
anfwer is, diflimilar rules in refped of birds and fheep, entitled to equal con- 
fideration, would be inconfiftent with common fenfe. Men of fome mixed 
clafles fubfift by the exhibition of fnakes; ihould they give one away without 
the confent of their fons, it would appear to be a lofs of the eftate: yet a fnake 
is not a biped. Since the fons and the reft of the family might be maintained, 
even after giving away a fnake, by catching* another, may it not be faid, that 
there is no lofs of eftate ? The fame might be alleged in regard to a gift of 
land by Brdhmanas and others. As land is dependent on the king, may not 
the fons and others recover it, and thus be exempt from difficulties ? Be it 
any how in this inftancej but thofe, who fubfift by the exhibition of apes, 
may fail in catling another, and thus be reduced to difficulties; for by la* 
hour muft attained * and it cannot beaccomplifhed without much 

toil in the difpl^|^| ; &ience, and exertion of art. On this fubjed it is faid, 
whatever modes, of fubfiftence long maintains perfons of a particular clafs, even 
that is their real eftate, and is intended by the word “ immoveable j” biped 
literally fignifies a bird, a man &c. and thefe may not be given without the 
confent of the donor’s fons. This finally is the fenfe. 


It is argued that particular birds, being valuable bipeds, and {laves, be¬ 
ing endued with excellent qualities and the like, may not be aliened with¬ 
out the confent of fons. It fhould not be objected, that a thing fold for 
any price may be valuable. Whatever bears a greater price, compared with 
other things of the fame nature, is coftly. Nor fhould it be objeded j 
in comparifon with what muft it bear a higher price ? If it be faid in corn- 
par ifon with any bird j then, even what does not commonly bear a great 
price, may be dear in comparifon with a bird accidentally fold for a 
lefs fum ; and thus, that only is cheap, in comparifon with which no bird 
has borne a lefs price] and all others are dear: and, fmee low-priced 
birds may be fcarce, or all may be valuable, fuch great refinement would 
be fruitlefs. A very high price may be diftinguifhed, with the king’s con¬ 
fent, by comparifon with the coft of birds accepted by perfons in gene¬ 
ral } and fo, in other cafes. This expofition may be queftioned; for great 
value is not implied, by the reafon of the law, in declaring immoveable 
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ierty and the like to be unalienable. Thus, it is not confident with ap» 
proved ufage, that, by a companion with land meafuring twenty cubits, 
deemed valuable in comparifon with the quantity of a pala of gold, land 
meafuring a fingle cubit Ihould be aliened at the pleafure of the occupier 
alone. This and other points may be difcufled in many ways. 


** A PLEDGE muft be difpofed of hy the law of pledges” (XVIII 3). As 
his own intereft in the pledge, fuch Ihould he make another’s. 

'Ihe Retndeara. 

The meaning is this: any man, pawning a chattel, receives a loan from 
fome perfon j if the creditor give that pledge to another perfon, then the gift 
of the pawn is the fame with a gift of the debt: therefore, as the debtor 
paying his debt to his creditor might redeem the chattel, Co, in this in- 
ftance, paying the debt to the donee he recovers the chattel It is mention¬ 
ed to make it evident that a debt demandable may be given away or fold. 
In fa£t it is included in what may be given at pleafure. Confequently, if 
a pledge be received for a loan of paternal wealth, it is fubjefl to the law 
concerning patrimony: but if it be received for a loan of what was ac¬ 
quired by the man himfelf, ir is fubjeft to the fame law with his own ac¬ 
quired property. Thus fome expound the law. Mi sit a explains this 
clearly. The form of transferring a pledge is fubjoined, “ this thing was 
pledged to me, and is given by me to thee,- it muft be reftored by thee to the 
owner, on receiving the amount for which it was pledged. ,s 


But others hold, that, in the cafe abovementioned, when a debtor gives 
to any perfon a chattel which is in pawn, then the donee may obtain that 
chattel after payment of the debt: that is, as the debtor had an intereft, or 
reftri&ed property, in the thing pawned, fo has the donee: and after the 
death of the donor, on failure of his fons or other fucceftbrs to his eftate, 
Ihould the creditor or his iflue be living, the donee, wifliing to obtain the 
pledge, may receive it on payment of the debt. This in effed follows from 
what has been faid; for, unlefs payment of the debt be the condition, there 
would be no reftri&ion to property in the pledge: and Raghun and an a ob- 
feives, in the Ddyabbaga /atm, that, “ if the pawn remain unredeemed on 
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Tleafh of the feller or donor, then, lince a property fimilar to that of the 
contracting party has been veiled by fale or gift, the buyer or donee Ihould 
redeem the pawn.” Here, if the chattel pledged belong to the paternal 
eftate, it is fubjeCt to the law refpeCiing patrimony j but, if it were acquired 
by the man himfelf, it is fubjeCt to the law concerning fuch property. 


In thefe two opinionsa mutual contradiction arifes; that is, after a gift 
or fale of a pledge by a fraudulent debtor, on his death and on failure of fons 
or other heirs, the payment of the debt by the donee or purchafer according 
to one opinion , or non-payment of it according to another , is in either cafe 
an unjujl difparity. The queltion may be thus difcufled; in regard to the 
donee, be it as it may be,- but a purchafer, having paid a fair price, would 
fufifer great lofs, if he mull again pay the debt with intereft; which would be 
inconlxftent with common fenfe: therefore he may obtain the pledge with¬ 
out payment of the debt; and fuch a rule being equitable in the cafe of a 
purchafe, the fame may be eftablilhed in the cafe of donation. It Ihould not 
be objected, that the lofs, falling on the creditor who advanced his own mo¬ 
ney and long preferved another’s chattel, w'ould be incontinent with com¬ 
mon fenfe. A fimilar lofs falls on the creditor, after the death of the debtor, 
if the pledge have been deftroyed by the aCt of God or the king, or by the 
fault of the debtor. Nor Ihould it be objected, that, where a thing, already 
transferred to another, is fold, the lofs falls on the purchafer. The 
debtor has not transferred the thing to his creditor. Nor Ihould it be ob¬ 
jected, that, in this inltance, the pledge is not deftroyed by the aCl of God 
or the king. The fale of the pledge is a fault on the part of the debtor, by 
which the pledge may be loft to the creditor. 


XXVIII. 

Smriti , quoted by Chande'swara and Raghunandama :_If 

a man, having bailed or pledged a thing to one perfon, ‘ t 
pledge or fell it to another, the laft ad fhall prevail. 

Otherwise, fince the mortgage is cancelled by the redemption of 
it, there may be no obftacle to a valid gift or fale, even though a mort¬ 
gage prevail. It Ihould not be objected, that, fuppofing it to prevail, 

Ihould 
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a gift or fale be made after it, that contract would 
even though the pledge be fubfequently redeemed ; for it 
the mortgage, which was in full force when the gift or fale was made : 
but now, fuch a contract,, made while a mortgage fubfifts, is valid, and 
the donee or buyer may difpofe of the thing at pleafure, when it has 
been redeemed ; and thus Ihould the force of donation or fale be admit¬ 
ted. Then it would be proper to fay, that, both being good in law, both 
have equal force. As a depofitary cannot withhold from the purckafcr a 
chattel, which had been bailed to him to be kept ten months, and which 
is afterwards fold within that period, fo a mortgage is cancelled by the 
fuperiour force of a fale: therefore the purchafer can take the chattel 
from the creditor and the debt remains urnfecured by a pledge. But if 
the purchafer bought the chattel, knowing it tube mortgaged , he mull ne~ 
celfarily be pun i fired by the king: elfe, from the date of the times, eftabl idl¬ 
ed ufage in regard to loans would be now infringed by the audacity of 
knaves. Contr&ds of fale, mortgage, and the like, mull neceffarily be 
made in the prefence of the king’s officers, and ffiould be recorded by them. 
Yet if they were nofi pretent, but another perfon, who was by, prove 
the contrad, the predominance of a fale, where mortgage is oppofed 
to it, is declared by Raghtjnandana himfelfs “ what has fuperiour 
force, even that is good in law.” But here mortgage refills the owner’s 
fewer of difpofing of his effects at pleafure, and is not preceded by the an¬ 
nulling of property : and therefore, whether prior or fubfequent, it is fu~ 
perfeded by donation or purchafe, which are preceded by the annulling of 
the former owner’s property, and have fuperiour force. By the word 
“ even,” in the pbrafe, “ even that is good in law,” the invalidity of a 
• weaker contrad is intimated: and here the mortgage, as a weaker contrad, 
being invalid, what Ihould prevent the purchafer obtaining poffeffion of 
that which is now become his own ? 

If itbefaid, fince the expreffion, ‘mortgage re lifts the owner’s power 
of difpofing of hiseffeds at pleafure,’ intimates an oppoGtion to gift, fale, 
confumption, and many other modes of difpofal; therefore a fale, though 
valid while a mortgage fubfifts, does not authorize the purchafer, now he- 
cme owner, to difpofe of the thing at pleafure: it is anfwered, the fale 
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xl not then be valid. Nor is this apprehended by Rag hum and an a ; 
for it would difagree with prior and fubfequent works of the fame author: 
therefore oppofition to difpofal at pleafure is effected by reftraining a debtor, 
who attempts fuch an ad, by means of the king’s officers; not by preventing a 
purchafer, who is not liable for the debt, from difpoGngof the thing at plea¬ 
fure. But the purchafer fhould fee the thing, and have reajhn to fuppofe it is 
not pledged to any man, when he pays a price for it; elfe he is punifhable* 
fuch is the indu&ion of common fenfe : and he fltould obtain immediate pof- 
feffion } for the fale may become void through want of poffeffion during 
a long fpace of time; and the mortgage would then be exclifruJy valid* 


In this inftance, the creditor obtains another pledge from the debtor; or 
the debt Ihould be immediately difcharged. If the debtor die, the cre¬ 
ditor may receive it from his fon or grandfon, or he may recover it from 
any other property whatever left by the debtor: he cannot withhold that 
pledge from the purchafer; for no ordinance permits it. 

Rag hun and ana remarks on the text above quoted (XXVIII), that 
the word fell alfo denotes gift annulling property. Confequently gift, fale, 
barter, and all other contradls deveiVtng property, are intended. 


The moderns hold, that, if a man fell a valuable pledge for lefs than its 
worth,lefs by the amount which is applicable to the redemption of the 
pledge, and with an agreement in this form ; “ on redeeming the pledge thou 
lhalt have itor if he make a gift or other alienation, with the fame ftipuia- 
tion; then the pledge fliould be redeemed by the purchafer or donee in confer- 
mity with the textof Y/jnvawalcya (Chapter II, v. XXVIII). Butin 
regard to pledges, fince the owner’s property fubfiils, it appears, that there is 
a diftin&ion. Thus, where two contrafts of gift and acceptance occur, 
lince the property of the former owner is devefted by the firft donation, the 
gift laft made by him is not valid; for it is made without ovvnerlhip: and 
fo, in regard to fale. But this is actually the foundation of validity in the 
gift or fale of a thing bailed or pledged, as declared in the text lately 'quo¬ 
ted (XXVIII): therefore, fhould the fame thing be hypothecated to two 
creditors, the validity of the laft mortgage cannot be reverfed ; for it is made 
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the owner: and the validity of the former hypothecation being admitted, 
becaufe it was alfo made by the owner, they may be equally good j but the 
firft has not fuperiour force, fincc a decifion inconfiftent with the reafcn of 
the law is forbidden by Vr Thaspati (XVII). Therefore, even, in a con¬ 
tract of mortgage, fome diftinction, refpeCting the property in the effects, . 
muft hecefiaiily.be admitted, under the authority of which, even the pur- 
chafer of thofe effects may not difpofe of them at pleafure, before the mort¬ 
gage is redeemed. Such is the fentiment of Raghon ancan a . 


What is the diftindion ? Not a fpecifick difference inherent in pro¬ 
perty ; for fuch a difference cannot be therein admitted, fluctuating with the 
variations of time;fince fpecifickdiffierenceconftitutes permanent fpecies, and 
fpecies is not regulated, by time, produced with the production of fubftance, 
and deftroyed with its deftruCtion. Nor can another property arife therein ; 
for there is a want of the requifitcs .to conjiitute a title. Let it not be ar¬ 
gued, that the difiinflion is individual, becaufe the Mlmdnfacas do not 
acknowledge genus and fpecies feparate from fubftance. There is no 
proof of fuch individual diftindion.. 


It is faid, the intention dfthe parties dbnflitiMes the difiinetioh. Thus, 
when a thing is pledged, the debtor intends, and exprelTes in words, 
“ let this chattel, belonging to me, remain with him; until the period 
expire, itfhall not be enjoyed by me or my relations and therefore, by 
virtue of that declared intention, even a purchafer, like the debtor’s heir, is 
debarred from the enjoyment of that chattel. Thus eflabldhed ufage in re¬ 
gard to loan and payment would not be infringed, Otherwife, nt> man 
.would make a loan, apprehending that the debtor w r ouhi fell to another 
whathe pledged to him. 


If it be faid, as a bailment, made by the owner for a fpecifick period of 
ten months, is cancelled by a fubfequeat contract of fide; and fetting 
afide the former owner’s intention, (that it fliould remain with the depofi- 
tary to the end of ten months,) it mud be delivered at the will of the pre- 
fent Owner; fo, even in this cafe, fetting afide the a6t of the former 
owner’s will it muft be delivered at the pleafure of the prefefit owner; elfe 
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enjoyment of chattels pledged by a herdfman s wife, as authorized by hei 
former lord, might fubfift without the silent of her fecond hufband: the 
anfwer is, the intention of a bailment made for fafe cuftody only has little 
force, and is confequently fuperfedeb by the llronger will of the adtual 
owner; and therefore delivery is proper in that cafe: but here, the inten¬ 
tion of a pledge, being inferred from the loan, retains its force until the 
loan be repaid; and therefore it is not fuperfeded : and the enjoyment of 
a thing pledged by a herdfman J s wife, being authorized by her former lord, 
is honed. 


This is confirmed by the opinion of Raghcjnandana : and the author 
of the Mitacjhard in efted admits the debtor’s ownerfbip in the pledge. 
According to the modern opinion, when a thing is twice hypothecated, 
the predominancy of the firfi hypothecation is founded on the pledge not 
being relinquifhed by the creditor, who has received it. 

From the text cited in Book I (v. CCLXXI.) it appears, that the pro¬ 
duce of a thing held by one creditor is applicable to the payment, of the debt 
due to him, although the debtor have the ownerfhip of it : or what 
has been artfully obtained by a creditor from his debtor, is applicable 
to the payment of the debt due to that creditor, not to any other. In 
this cafe, if a loan have been advanced on a pledge, the firfi lender is con- 
fidered as entitled to the thing, not the Iaft creditor. But this lender 

cannot be faid to have a flronger title than a purchafer; for no ordinance 

* 

declares it. By adequate punifhment inflidled infuch inflances on the buyer 
and feiler, the king may relieve the fears of lenders. 

** Property acquired by marriage” [XVIII 3) luppofes alfo what is 
gained by valour. Not every gift,' with or without confent, fubfifls: 
therefore gifts of thofe three kinds of property, as mentioned in the fub- 
fequent text, mu ft be made with reference to the confent of others. 

The Ret,‘id car a. 

“ ! . * f "f t 

The meaning is, that the terms of the text denote, that the aflent of ano¬ 
ther, as well as the aflent of the giver, it required. 

MSsra 


■afliffflf. a declaration of its ufes for the maintenance of the wife, becomes th «5 
property of the hulband concurrently with her; therefore it is fit, that the 
gift (h'euld be made with her confent. In other cafes his property is inde¬ 
pendent of her: what Ihould prevent a gift without reference to her 
confent ? 


If it be faid, the hufband’s gift is in no cafe proper without the afient of 
the wife, becaufe the text, “property is common to the huftnnd and wife,” 
dhows her title in the whole of his wealth; and ihould not be otherwife 
explained, without an objeflion exijling to its literal interpretation ; that is 
denied, becaufe the wife’s property mud be inferiour, as it is fubordinate 
to the hufband’s; and the right, of perfons living under the control of 
others, carinot prevent the devefling of property appertaining to the perfons 
under whom they live. 

May not the wife’s title fubfift, although the thing be given away; 
for her property is not devefted ? It fhould not be anfwered, the wife’s 
property, being dependent on the bulband’s, Ihould be confidered as an¬ 
nulled when his title is transferred. Were it fo, his right being de¬ 
vefted by his death, and the property veiled in the fons, their mother 
would not be entitled to a (hare, in right of her former property, when 
they afterwards make a partition. To this it is replied, that the difficulty 
is removed by faying, the mother’s title to a (hare is not founded on her 
former property, but on pofttive texts; and if it be wifhed to interpret the 
text according to the reafort of the law, the veiling and develling of the 
property cannot be eftabliftied without the fupport of an exprefs ordi¬ 
nance: but, under the authority of the text, and by the force of the 
poffelfor’s will to make a gift, the deveiling of the hulband’s property is ac¬ 
companied by a transfer of the wife’s. However the devefling of his pro¬ 
perty by death or degradation is excluded from this confideration. Thus 
mull the law be interpreted. 


According to the opinion of Ji'muta-va'han a and others (who con¬ 
tend that the wife is not entitled to the eftate of her hufband who leaves 
no male ifille,) food and raiment mull oecefiarily be given to her, although 
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sr A explains “ property inherited from anceftors,” immoveable A 



perty which has not bem divided. Confequently, the immoveable patrimony, 
received by brethren in right of their connexion or affinity as fons or the like, 
may not, fo long as it remain undivided, be given by one fon without the 
affent of the reft : the commentator does not confider gift as forbidden, when 
there are no brothers who are coparceners and there are brothers and fons 
with whom partition has been made. If it be alked, whence the limitation 
of “ immoveable” is .obtained, the artfwer is , from the text of Vya’sa 
(C hap. II, v. VI). If it he again alked, whence the limitation of “undi¬ 
vided' 1 is obtained, the an fee r is , from the text of Nareda (VI). There¬ 
fore Mi sr a does not lay, that a father may not give any thing without the 
affent of his fons: as we ftiall hereafter fliow. 

“ Do not fubfift” (XVIII 3} denotes the nonentity of every gift ( that 
is, fame do, andfome do not, ftbjtfl) ; fuch is Misra’s meaning: and in the 
fublequent text (XIX 4) it is declared, that if thofe three refpe&ively 
(what is acquired by marriage &c.) be given with the affent of the wife, of 
the coheirs, 01 of the king, refpe&ively, the gift has validity: for it is a 
rule, that things named in order, Ihould be referred refpe&ively to the 
terms placed in fimilar order; as in the example, he cuts a D'jbava, and 
a Chadira tree, with a bill, and an axe. 

“ Acquired by marriage;” what is received at nuptials, on obtaining a 
bride. There the rule bears, that the aftent of the wife is required, when the 
property is given away by the hulband ; not, when it is employed in pro¬ 
curing raiment or the like for confumption : fince that would be a moral con- 
ftruction oflaw. Civil law is founded on reafon not on revelation only ; for 
it may reft on another polfible foundation; accordingly VrIhasrati dire&s, 
that decifionS lhall be made according to the reafon of the law (XVII). 


Misra. 


Here the expreffion, “at nuptials,”is employed comprehenfively j for the 
rule bears, that even what is afterwards given with a declaration, “ this is 
bellowed on thee, that my daughter may be maintained with it,” fhould not 
be given away by the hulband, without the aftent of his wife. What is given 


with 
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ufband’s brothers fucceed to the whole eftate: that alone is her right. 


Since the hufband’s wealth is common to him and his wife, it is joint 
property j and if it be given away by the hufband, her fhare neverthelefs fub- 
fifls, as in the cafe of joint-property belonging to two brothers. This again is 
denied j for in praBice that is confidered as joint-property, in which there is 
equal right on both fides. Hence, even thofe, who contend for the equal domi¬ 
nion of a father and fon over an eftate inherited from the paternal grandfather, 
do not affirm, that the Ton’s fhare in it fubfifts, if it be given away by the father 
alone; forhe has not joint-ownerfhip with the father. The term is derived from 
equality : but that eftate does not equally belong to the father and fon; for 
one is fuperiour. The expreffion, “ equal dominion,” is vague, intended to 
prevent the father adting folely at his own pleafure in the partition of the he¬ 
ritage-. it is founded on connexion by birth, which common fenfe does not 
make equal: and it mult be eftablifhed, that the Ton’s claim in right of affi¬ 
nity is included in the father’s. Admitting with Jimuta-vahana dif- 
perfed property, /till the fon’s right muff be confidered as the fame with the 
father’s, being referred to the fame quarter. Hence in a partition made by 
the father, no fhare is given to a grandfon, whofe own father is living. 

There is no difpute on the opinion of thofe, who hold that the text, 
which declares wealth common to the hufband and wife, implies only 
the expenditure of his property in honouring guefts, not a right vefl- 
.edinher. But it is irregular to interpret a text otherwife, without unfit- 
nefs in its literalfenfe: and we hold it proper, that the wife’s co-operation 
ftiould be required in civil contrails, as in religious adts; under the text, 
“ The wife is declared to be half the body of her hufband, equally fharing 
the fruit of pure and impure ads ” (Book V, v. CCCXCIX); and again. 

Then only is a man perfed, when he confifts of three perfons united , his 
wife, himfelf, and his fon” (Book V, v. CCLIl 4). 


“ For that would be a moral conftrudion of law ” (glofs of Mis r a above 

quoted] j 
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ed) ; the Smr'iti, which is founded on the reafon of the law, relates to 
vifible effe&s, grounded on authority, other than moral precepts, but de¬ 
ductible from reafoning: but, where the reafon of the law does not appear, 
there, as the authority of it muft of courfe be fought, effects are fuppofed, 
which proceed from the Vida alone, an authority independent of life,- and 
fuch effe&s, in fome inftances pure, in others finful, are unfeen ormetaphyjicah 
If this text imply immorality, a difficulty would arife from the additional 
neceffity of eftablifhing an unfeen or moral caufe, contrary to the immorality 
declared to arife from thofe ill aCtions, and independent of the declared ef¬ 
fects of the moral caufe mentioned. Such is the fenfe of Misra’s remark. 
The unfeen or moral consequences of irregular condudl are declared: by dif- 
criminating the degree of irregularity, crimes of feveral degrees refult from, 
one general expreflion; penance muft be performed accordingly, and pu- 
nifhment muft be proportioned to penance: but, in this text, reafoning, not 
morality, is fhown. Such is Mi ska's meaning: to expatiate would be 
fuperfluous. 

Should not fcripture be eftablifhed as the foundation of the fyftern of 
law, declaring it to be founded on fcripture; but not independent of 
reafon ? Reafoning is not obvioufly denoted by the text; therefore he fays, 
civil law is founded on reafon: but rules concerning lunar days, and the like, 
are abfolutely founded on fcripture. How then is law called Smr'ui ? Sounds, 
which were heard from the utterance of the fupreme being, are called x Srutt ; 
they are the Vedas ; and thefe names are interchangeable. Words, which were 
delivered by holy lages from recolle( 5 tion of the fenfe, after forgetting the 
words revealed by the fupreme being, or even while remembering them, 
are called Smriti . If recollection of the fenfe of the Vedas be not admitted as 
its foundation, how can it be called SmrUtl ? Theanfwer is, reafon is not the 
foie foundation of civil law ; but fcripture alfo, in fome iriftances : according¬ 
ly a text of fcripture concerning partition during the father’s lifetime, is addu¬ 
ced by the holy fage Baudd'haVana. But Misra hasfaid, “ it is found¬ 
ed on reafon” becaufe reafoning abounds. In the law concerning lunar days 
and the like, fcripture abounds; and reafoning is only fometimes employed. 
Again; property is a thing founded on fcripture; for, without it the 
veiling and devefting of property could not be proved : hence, the convey¬ 
ance 
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and transfer -of it being proved from the fcripture generally, it has been 
cftablilhed by iages, from the reafon of the law, that effects bailed cannot 
be given away; that joint-property is unalienable without the alien t of the 
other proprietors; and that feveral property may be aliened at the foie plea- 
fure of the owner, and fo forth. 

“ For law may reft on another poflible foundation” (glofs of MrsftA 
above quoted): lince the words of holy fages are words of living men, 
they have not authority of themfelves : it is true in reafoning, that one alone 
has authority in theuniverfe; he, by whose wir.n the universe is go¬ 
verned. But it does not follow, that the words of fages have no cogency; 
for they are void of deception and other faults. Hence the words of fages, 
not cogent in themfelves, nor yet deftitute of authority, derive it from ano- 
iYikx fource. It is not proper to affirm, this fource to be the f'age’s eye, ear, 
or other organ of fenfe. Property and the like, which are things invisible, 
future, and remote, cannot be apprehended by the eye, ear, or other organ 
of fenfe. Nor ftiould it be faid, that fages fee every thing with the eye of 
abforbed contemplation; for it cannot be admitted, that any other, than 
God, fees all things. It fhould therefore be affirmed, that the fyftem of 
law has been propounded by legiflators viewing the fenfe of the Vidas: elfe, 
there can be no other radical authority for the words of fages. A know¬ 
ledge of the fenfe of the Vidas being eftablifhed as the foundation of the 
whole fyftem of law, wherever a particular rule may be grounded on a 
fenfe deducible from the reafon of the law, there another authority may 
exift; and it is not adually founded on the knowledge of the meaning 
of the Vidas. This fhould be eftabliflied as tbe implied fenfe of the term 
“ reft on ” or be caufed : “a decifion tnuft not be made folely by having 
recourfe to the letter of written codes” (XV1.II); if it cannot be made 
in conformity both with the reafon of the law and the letter of written 
codes, the decilion fhould be made according to the reafon of the law i 
alone. 

What is received from the maternal grandfather, muft not be confider- 
ed as having descended from ancestors, but as acquired by the man him- 

felf. 
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Be given with the affent of the wife &c.” (XVIII 4). The gift 


ihould not be made without her confent. Is not that, which muft be 


given with the afl’ent of the wife, and which has been previoufly deicribcd 
by the term, “ acquired by marriage,” the exclufive property of the woman, 
and no wife appertaining to her hufband ? therefore, the hufband having no 
power to give it away, what purpofe is there in her affent ? 


XXIX. 


Vya'sa:—What fhall be given to a bride at the time of her 
nuptials, with a declaration of its life, made by the giver , 
to the bridegroom, fhall be her entire property, and fhall 
not be Hi are d by her kindred. 

Though it be the exclufive property of the woman, dill the gift, made 
with her affent, is valid; for it is authorized by the owner : and this is 
implied by the expreffion, “ with the affent of the. wife, of the coheirs, or 
of the king.” To this it is anfwered , were it fo, it would be fupcrfluous 
to declare , that what is acquired by marriage, may be given with the 
affent of the wife; for, in all cafes, a gift made with the affent of the 
owner is valid. 

In the text of Vya'sa, bridegroom, in the dative, neceffarily implies that 
he is the donee; that property is the bridegroom’s, not the bride’s : by de¬ 
claring it her entire property, it is underftood, that fhe has an intereff in 
it, which implies, that a gift muft be attended with her confent. This is, 
denied; for another authentick text, quoted by Ji'mu ta-va'hana, Ihows, 
that the legal heirs of her exclufive property fuceeed thereto. 


XXX. 


Vya'sa : -—What, indeed , fhall be given at any time to the 
hufband in truft for his wife , the daughter of the giver fhall 
enure to her ufe, whether her lord live or die; and, on 
her death, to the ufe of her iffue. 
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ty. It intends what is given to the bridegroom, with a declaration, 
this (hall be the bride’s:” not what is given without this declaration. 
“ At the time of her nuptials ” is mentioned illuftratively ; it is not a 
requijite condition, fince the declaration of its ufe is the caufe of its becoming 
female property. Therefore fuch a gift belongs exclusively to the woman: 
but the conftru&ion of law, as delivered by Misra, that “ even what is 
received by an independent bridegroom, at the time of the nuptials, without 
fuch a declaration, may not be given without the affent of the wife,” is incon¬ 
gruous. To this it is replied, what is given with a declaration, “ this (hall 
be the bride’s,” is her exclufive property; but in that, which is given to the 
bridegroom with a declaration, “ it is my intention, that the bride’s main¬ 
tenance (hould be fecured by this,” the bridegroom has ownerfliip, but with 
reference to the confent of his wife. This is intended by Misra 5 and 
confequentiy there is no tnconfiftency. 


But, if a declaration be made in thcfe words, “ this (hall be the bride’s,” 
her hufband is not the donee, and he (hould not be named in the dative. It 
mull: not be argued, that the dative cafe denotes the agent’s objedt, as in the 
example, “ (he deeps with her hufband.*’ The objeft, or intention , “ this 
fhall be the bride’s,” has no relation to the bridegroom. Siti'cR ishna- 
Terca'lanca'ra explains “ what is given to the bridegroom,” what 
is delivered into his hands. .But others explain ** declaration,” a noti¬ 
fication that “ it lhali be the bride’s propertyconfequentiy the gift 
is made to the bridegroom, but contemplates the property of the bride; 
and where the defign of the gift is, that the property (hall be the hu(band’s 
in truft for his wife, it becomes her property, through the medium of 
his; and belongs exclufively to her by the authority of the text. 


In fa< 5 t, the gift of every fort of property acquired by marriage, mud, 
under this text, be made with a previous reference to the wife ; as the af¬ 
fent of the king is required for a gift of arms, horfes, elephants and the like, 
conquered in war : and it may be affirmed, that the rule is a (Turned from 
the reafon of the law grounded on the wife’s interefl in the chattel . The 
juftnefs of one opinion, (Misra’s, or thefe,) (hould be thoroughly exa¬ 
mined. 


With 
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fr 0 fiTH the aflfent “ of the coheirs” (XVIII 4); meaning undivided bre¬ 
thren and the reft. 
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Misra. 


“ Of the king” (XVIII 4). He, in whofe army a man combats, is the 


king or lord: in giving wealth gained by valour, his aftent is required. 
Va'chespati-Misra notices adiftindtion: the king’s confent is required 


for a gift of arms, horfes, elephants, and the like, gained by valour, or by 


victory in battle; for his ownerfhip is fuppofed : but itis not required 
for a gift of clothes or the like; for they are fuppofed to devolve on the 


conqueror’s men. Others hold, that in regard to the furrender of his ci¬ 
ties by the conquered king, and in regard to horfes and the like feized by 
the enemy and given by the victorious prince, the concurrence of the con¬ 
quered king is required. Va'chespati-Misr a does not accede to this 
laft opinion; for he has not explained this contradiction. 

“ The gift has validity” (XVIII 4) : but not without the aftent of the 
wife, of the coheirs, or of the king. 

“ Heirs, whether they he divided or undivided &c;” brethren and others 

of right receiving the heritage of him, whofe inheritance they take. Misra 

ftates the import of the term “ divided;” although heirs have made a 

¥ 

partition, their lira res, if not feparated, remain in common, and are con- 

V ( 1 

fequently joint-property. In that cafe a fingle parcener has no power 
to give, pledge, or fell the whole. But, if all the effedts be feparate, the 
adt of a perfon, who is his own mafter, is valid. In effedf this relates to 
cafes, where no partition has been made. It muft be noticed, that, ft nee thoie 
Jhares appear virtually to be held in common, the fenfe of the text {hows that 
joint-property may not be given. ChanjdeWara, from the derivation of 
the term (day am ddatte, takes the heritage), explains dayada or heir, a fon or 
the like (as the Calpateru, in a glofs on the text of Wp astamb a exprefles, 
heir, fon or the likeand the author of the PracaJ'a alfo explains the 
term in the lingular number). Confequently he concurs with Misra : thus 
“ heir” Jignifies “ fon;” to the queftion, “whofe fons?” the anfweris, “his, 
from whom the eftate has defeended;” hence the brothers of the donee 


are 
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Irtually fuggefted by the terms of the text. Confequently all the long 
of the original proprietor are equal owners; hence no one has power to give 
away the joint-property: he has not the independent power requifite to the 
validity of his a£l. Va chespati-Misra ftates this opinion of Chan- 
de'swaka in thefe words: “ others hold, that the term heir chiefly intends 
** fon $ while the father lives, even a leparated fon has not power over the 
** immoveable eftatfe: but what he has acquired by the acceptance of gifts, 
“ and the reft of the feven modes of acquifition, he may give away.” 
Confequently, while the father remains, fons, with whom no parttion has 
been made, have not power over the immoveable eftate ; and while he lives, 
they are not uncontrolled in receiving, aliening, and diffipating property. The 
texts have the fame foundation : but in that text the dependence of undivided 
heirs, in regard even to moveable effe&s, is further denoted; and it {hows, 
that feparated fons have not power over immoveable property. 


Some expound the phrafe, “heirs or fons have a lien equally” (XVIII5), 
they are owners equally with their father : accordingly it appears from the 
text oi Ya'jny awalcYa (XIII), that the father has not power to give a- 
way immoveable property without the aflent of his fons } and that is actual¬ 
ly declared by the Icgiflator (XIV): and this text, they hold, to have the fame 
import. 


Concisely the fettled rule is this: joint-property, which has defend¬ 
ed from anceftors, can only be given away with the confent of the other par¬ 
ceners ; divided moveables may be aliened at the, owner’s pleafure ; but im¬ 
moveables, with the confent of thofe,who were parceners before partition: 
in the cafe of wealth acquired by marriage, the aflent of the wife is 
requifite; of other property, acquired by a man hirnfelf, a gift may 
be made at his own pleafure. Such is the opinion of Chandeswara and 
alfo of Va'chespati-Misra : but the aflent of the wife is only required for 
what has been given to the bridegroom with a declaration “let this be the 
bride’s,” and not in every iuftance of property acquired by marriage : and 
there is this difference; according to the lajl opinion the aflent of the reft of 
the brethren is not required for a gift of divided immoveable property. In 
the former opinion there is alfo this difference ; what has defeended from 

anceftors 
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ChandeWara has not clearly explained, that, if the ordinance be in* 
fringed, the gift is void. In the want of an able expofition on the words 
“ the gift has validity/' (XVIII 4), it is inferred, that the gift is not valid 
in other cafes. It is the opinion of Va'chespati Misra, that the gift is 
void ; for in a glofs on “divided or undivided*’ (XVIII 4) he Hates, “but 
after partition, a gift made by an independent perfon is valid.'''" 

J j mu'ta-va'hana fays, “ a gift made by the owner, not disqualified by 
“ lnfanity or the like, is in no cafe void,- the gift is valid to the amount of 
“ his own (hare even of landed property.* 1 The wife’s gift of property be¬ 
longing to the hufband, to whom (he is united , has not been confidered by any 
modern author; the difeuftion of this point may be feen in book the fifth 
on inheritance. 

Thl text, “ at his pleafure he may give what himfelf acquired’* (XVIII 3)* 
is not reftridied to property other than immoveables; but it applies to what¬ 
ever the owner himielf acquired, whether moveable or immoveable j for 
thereis no authority for any reftridlion. Such is Ch ande swara’s opinion : 
hut it may be objected, that a limitation might be deduced from the text 
cited by JimuVa^vahana and others (XIV). 

Declaring valid the gift of property acquired by a man himfelf, or in¬ 
herited from his father (XVIII 2), the fage declares the moral purity of gift, 

at his pleafure he may give See.” (XVIII 3). Confequently there is no re¬ 
ference to the affent of any perfon ; and a gift actually made is morally pure. 
But of property acquired by marriage, or inherited from anceflors and not di¬ 
vided, the whole ought not tobe aliened. Such is the fenfe of the text (XIX 3). 
For, the bride having ownerfhip in what is given with a declaration of her 
property, the bridegroom is not independent in regard to it; but, if it 
“’ e §* v cn with a declaration only of its ufe for her maintenance, a gift 
offuch property made by the hufband is valid. For this purpofeitis laid* 
not every gift fubfifts, or ike whole ought not to be aliened (XVIII 3), In re- 
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to what hafc defeehded from an anceftor and is undivided, a gift of tnfc 
whole made by one parcener is not valid; but the gift of his own lhare is 
wood in law. The fage declares the form cf validity in gifts (XVill4) : the 
whole property acquired by marriage, or inherited from an anceftor, given with 
the aflent of the wife, or of all the coheirs, is a valid gift : fince the king s 
favour concurs to the ownership of property acquired by valour, even a trifle 
given without his confent is not a valid gift; for without his confent 
the occupier has no independence. Such is the fenie of the text: and 
that is proper, becaufe the king maintains the army for the fake oi 
vidtory in war; hence what is conquered bjr the troops, of right belongs 
to the king; elfe, the ownerfhipof territory conquered by his forces would 
be {hared. Or what diftin&ion is there, in refped to clothes, horfes and 
elephants, territory, and the like? As to what is gained by dcfperate 
valour, as well as by valour generally (Book V, v. CCCLX), even there it 
appears, that the king’s aflent is rtquifite to enjoyment, to gift, and the 
like. But the king, anyhow informed, gives immediate mental aflent j 
inftances of formal confent are not much feen in praftke. 


In regard to immoveable property inherited from an anceftor, the aflent 
©fbrothers and the reft, who, though feparated, may ultimately be entitled 
to a partition of it, is the caufe of moral purity by the gift: but the donation is 
not void without their aflent; for that is not denoted by the text. As to the 
inference, that the gift is void, becaufe ddability is denoted by the txpref- 
Jfton, 14 has no poWer” (XVIII5), it is inadmiflible; for the difability may 
be otherwife effe&cd: thus, when an heir, though divided, forbids the 
gift or fale of immoveable property inherited from an ancellor, the occu- 
' pier cannot give it in contempt of that prohibition. Such is the fen»v of 
the words, ** has no power;** and practice alfo conforms therewith. 


A gift of immoveable property, made by a father without the affent of 
hisfons, is valid; but hefhouldbe amerced, and muft perform penance. 
For their equal dominion is propounded under the title of inheritance. 


XXXI. 


Ya'jnyawalcya *Over land acquired by the grandfather, 


over 
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over a corrody out of mines or the like, fettled on him atu 
his heirs hy the king, and over Haves employed in his huf- 
bandry, the father and the fon, when the grandfather dies, 
have equal dominion.* 


And that is pertinent as it relates to inheritance; elfe, fons could not 
have ownerfhip while the fathet lives : but to affirm, that the right is 
fimiiar, would be mere childiffi prate. At prefent, the title becomes ftmilar 
after partition, as is fhown in book the fifth on inheritance; and the texts 
of Vishnu and others confirm it: but a gift by a father under the impulfe 
of anger, or the like, is not valid. Such is the modem opinion: no one 
has exprefsly faid, that the immoveable patrimony, given without the aft 
fent of fons and the reft, is not a valid gift. Even the king ffiould not, in 
breach of the law, give immoveable property for civil purpofes ; but he 
may give land or the like for religious ufes: fo may any other owner give 
away his cwn property for fuch ufts; it is not proper, in this in- 
fiance, to diferiminate moveable and immoveable property : the faintly, 
however, fliould not be diftreffed, as appears from a text cited by Jt mu ta- 
VAHANA (XI): 


From the rule, that 1 evil is not the confcquence of an a£t pro¬ 
ducing good, and confident with the Vedas, provided the a a be differ¬ 
ent from incantations to deftroy enemies and the like’, fome infer, that fin 
is the confequence of a gift of property, when there was no excefs above 
the neceffiiry fubfiftence of the family (this being comprehended in that vague 
exception) ; hence the rule ofdecifionin this inftance is ilmilar to that which 
regulates gifts for civil purpofes: but thofe, who are able fpeedtiy to acquire 
wealth, perform the cojily facrifice Viswajit t or the like* 


XXXII. 

Ya'jnyawalcya:— Let the acceptance be publick, efpedally 
of immoveable property: and delivering what may be 
given and has been promifed, let not a wife man refume 
the donation. __ 

» Book V, r. XCIl, t Msnv, Chapter XI, r. 7y. 

“ Fubuck /’ 
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prefence of witneffes; let him fo ad, that he may 
was not given by me, but intruded for ufe.” 


“ Especially of immoveable propertya gift of land, without the 
affent of Tons and the red, is not confonant to duty : therefore arbitral- 
tors may think it has the appearance of a contract not made : kinfmen, even 
though divided, may litigate ; and abfolute property is afcertained bypof- 
fellion for twice the period which confirms a light to moveable effefts : 
thefe and many other obftacles exift in regard to land ; it is therefore laid, 
“ efpecially the acceptance of immoveable property.” 

A written contrad of gift is proper; in the wan t of that, the donation 
fhould be attefted, The contrad {hould be written with the donor’s own 
hand ; and, in thefe times, it fhould be witneffed : elfe, a litigant, averring 
that it was obtained by compulfion, may render the writing vain. The 
witnefs fhould be a kinfiman, a publick officer, or other principal perfon, 
for an authentick text declares, 


XXX Iff. 

Land is conveyed by fix formalities, by the affent of towns¬ 
men, of kindred, of neighbours, and of heirs, and by the 
delivery of gold, and of water, 

;• , d . v, -v i ■ ' -’it- > T - r v > , \ ‘ j. -.,: : , K . ■ ■ l ... „.. V ... ... ' . , \.y -L A 

Literally “of the town;” meaning the rational inhabitants of the 

* place, “ Kindredperfons who might eventually be entitled to the heri¬ 
tage after the giver's male iffiie; namely, daughter’s fons and the reft, “ The 

• lord,” the king, or his fubftitute, or any king’s officer employed for the pur- 
pofe. “ Heirs,” fons and the reft. Land is conveyed with the affent of thefe; 
that is, with their acknowledgement of knowing the gift, or with their atteft- 
ation. But the author of the Mitdcffara fays, the gift fhould be made after 
they have affentedi by “ town,” according to him, is meant the king’s of¬ 
ficer refiding in the town: his affent is required to afeertain the boundary ; 
elfe, the gift may be either void or immoral, ( according to the difference of 
opinion on that point,) becaufe it may include the joint-property of others. 
By “ kindred,” according to him , are meant brothers and the reft: without 

their 
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r affent, a gift is defective, as already fhown. By “ lord ” is meant 
the king; his affent is required becaufe fubjeCts are dependent (XV 2): in 
a gift of land, the affent of him, by whofe will it is held, and by whole fa¬ 
vour the encroachments of others are prevented, is indeed proper. By 
“heirs” are meant Tons; their affent is required by the text cited in the 
preceding feCtion (XIV). “ A delivery of gold ” with land, for the pur- 
pofeof (bowinga complete gift, is proof o£donation. “ Water ” is delivered 
with itla and cuia, lox the aufpicioufnefs of the gift. And thus, a donation 
of immoveable property for religious ufes is excellent ; but, for civil pur- 
pofes, a gift of immoveable property (hould not be made by prudent men: 
this is a fettled rule. 


By proceeding fo far, great difficulty would arife in gifts of landed pro¬ 
perty for civil purpofes. But, when the townsmen and the reft are witnelfes 
to the contract, there is no controverly. If, by accident, they be not wit- 
neffes, their affent (hould be noticed in the deed of gift: and the written con¬ 
tract (hould be made in the fame form, with a written contract of loan; for 
the directions of Ya'jnyawaicya are general (Book I, v. XVI). 


The form of the writing (hould be this: in place of the creditor s name, 
let the donees be written, and the names of his father and fo forth, to pre¬ 
vent a miftake of the perfon * next (hould be written, “ this deed of gift, 
as follows: for the fake of heaven I give unto thee, with gold and water, this 
land, meafuring fo much, and exceeding the necejj'ary fubftftence ot my fa¬ 
mily, to ^held for fuch a period.” If the townfmen and the reft be not witnef- 
fes to the deed, or if they be not .prefeat* the inftrument (hould exprefs, “ with 
the approbation of the king, and with the affentof fans,” and fo forth. Though 
the confent of fons be not required in a gift for religious purpoles, it (hould 
neverthelefs be noticed, (on account of the difficult publicity of a gift of im¬ 
moveable property, which has been remarked by fages,) thathimfelf and his 
descendants may not claim ownership. The year, month, fortnight, and day 
{hould be noted; and the donor (hould fubferibe his name with his own hand, 
firft writing the defignation of his father and fo forth. The names of wit- 
neffes, informed of the whole contents, may be fubferibed by another hand 
after aftring their permiffon ; but the writers name muji be aided. If any party 

X xx be 


able to write, the injlrument fhould be fubfcribed by a fubftitutc: but the 
donor, if unable to write, makes fome mark, as a double line, or the like. 
Such is the pra&ice. 

A contract written by the party himfelf, even though not attefted, is 
good evidence: but, if attefted, it is iadifputable; and therefore it is proper 
to make it in that form. But if there be not the attention of kinfmen and 
the reft, then it muft certainly be qucftioned by the king. Such fhould 
be the written contrad of gift for the whole of joint-property: in grants, 
by a king there is fome difference. 

XXXIV. 

Ya'jnyawalcya :—Let a king, having given land or align¬ 
ed a corrody, caufe his gift to be written, for the informa¬ 
tion of good princes, who will fucceed him, 

2. Either on prepared filk, or on a plate of copper, feal- v 
ed above with his own fignet. Having defcribed his an- 
ceftors and himfelf, 

3. The quantity of the gift, with the penalty of refumption, 
and fet his own hand to it, and fpecified the time, let him 
render his donation firm. 

**A cor £ od y ;** the gift of a thingafligned on a fund. For the informa¬ 
tion of good and juft princes;” not of unjuft princes, for they indeed violate 
even written grants. How fliould the writing be framed ? He fays 4 ‘ on 
prepared filk,’* or (becaufe that is not durable) “ on a plate of copper.” 

“ The gift the land or thing which is granted. Having defcribed the 
quantity of it; “ its quantity fo much.” Declaring the confequcnce of 
refuming a gift. Setting his own hand to it ; “ what is here written has 
the affent of me, fon of fuch a one:” with fuch words fubfcribed, and with 
the date affixed; that is, the date of his reign, or the time of an eclipfe 
of the moon or the like. By the aflent of the king the donation fhould 
be rendered firm. 
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a gift is thus Ihown j 



XXXV. 

Adi purana : — The giver of land remains in heaven fixty 
thoufand years; but he, who refumes it, or affents to 
the nfumption , fhall fo long inhabit a region of torment. 

In the Dipacalicd, a corrody is thus explained : the gift of a future thing 
by a previous agreement, in this form, “ I will give a hundred fuvernas 
every month of Cdrtia »” or, “ out of this mine, or this village, I will an¬ 
nually give a hundred fuvernas or “ I will monthly give one fuverna.” 


How can there be property in a future thing; for it has not, at that 
time, a place on which to reft; and the a<5t of volition ceafes after creat¬ 
ing the right. Neither is it true, that a future thing is not given, but only 
promifed: were it fo, after the death of that king, on the acceffion of 
his fucceftour, the corrody would be loft. Nor ftiould this be deemed 
admiffible; for it is inconfiftent with the practice of refpedlable men. To 
this it is replied, that the paft exiftence of volition is the caufe of this 
property : hence the Brdhmana has a right to the future thing ; and, 
fhould another king refume the grant, he falls to a region of torment for 
feizing holy property. The gift of a corrody is at once completed; but 
it ftiould be inferted in the written grant, “ I will give a* hundred fuvernas 
every Cartict .” 


I*' property is not created in a future thing, why is the partition of a 
corrody difcuflcd ? The word itfelf juftifies its futurity and implies vo¬ 
lition; and the term ‘‘gift/’ is extended to corrody, for the purpofe of 
confirming it, like the (ale or transfer of a debt. The grant of the pen- 
fion ftiould be prefaced with thefe words; “ this written grant of a corrody.” 

** ^' 0R the information of good princes:” elfe, a prince, though good, 
might refume it through ignorance or doubt; a bad prince would probably, 
resume it knowingly. To denote this, the epithet good is added. This is 
meant generally. A confequence of the grant is the fp reading of the donor’s 

fames 
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: accordingly, an authentick text, cited by GoWchandra, ex« 


preftes. 


XXXVI. 

So long as his fame, unforgotten, pervade the earth and 
air, fhall the generous man remain in a celeftial a- 
bode. 


It is related in the Mahabharata , that, having performed many virtuous 
a<fts, and enjoyed heaven during a very long period, the king Indradyum- 
ma, falling from heaven when almoft all his contemporaries were dead, 
though the merits of his virtuous deeds were yet unexhaufted, afk'd of the 
fage Marcandf/ya the {lory of his fame; but he, though be had lived 
long, being unable to relate it, referred him to one born before himfelf; that 
perfon, alfo unable to relate the (lory, did the fame : this feries of reference 
being continued, a turtle, in the lake of the Da navas, rehearfed the whole 
Mftory of Indradyumna. By this his fame, before cxtinguifhed, again 
blazed, and by its own effulgence caufed the king Indradyumna to re- 
afccnd to heaven. 

As prepared filk is not very durable, a plate of copper is directed. Ac¬ 
cording to the thing to be given, a particular leaf or plate, may be ufed. Cop¬ 
per is here mentioned, for its purity and aufpicioufnefs: this is meant: gene¬ 
rally, comprehending filver and the like. 


“ Hi s own figneta thing ufed to {lamp,' at once, the whole of the let¬ 
ters, in an uniform mode ; the letters may be thofe, which exprefs his name, 
or others ; but fuch, as cannot be ufed by another perfon. 

* f His anceftorsthe race from which be fprung; his own anceftors 
born of that race: for the purpofe of fpreading their fame with his own, 
and to prevent the miftake of another perfon bearing the fame appellation. 


“ Himself iince it is cuflomary to infert the name of the donee and 
the reft, and Iince his own appellation is actually inferted from the neceffity of 

obferving 


©bferving the form of a written contract of debt, or is inferted, becanfe it is 
engraved on the feal, fomething more mud be here meant ; and that ap¬ 
pears to be Ins own titles of honour: though it be improper to exalt and 
celebrate himfelf, fuch praife is not improper from his own dependents. 
Thus fome explain the text; but others hold, that, -fioce he is dignified by 
fpiritual perfons with titles of honour, it is proper to infert them, 

“ Describing the quantity” of'land, in this form, “ land meafuring fo 
many cubits.” In fadt its defeription by time and place (hould be inferted ; 
however, that is not fhown in the text of Yajny awalcya (XXXIV), 
but is inferred from practice : it is ufual to infert the name of the town and 
the like. 

“ The penally of refumption the confequence of refuming what has 
been given, as has been mentioned"; and another authentick text, cited 

in the Dipacalica denounces the penalty . 

XXXVII. 

Bu r he, who feizes the fubfiftence of priefts, whether given 
by himfelf or by another, is bom a reptile in ordure for 
fixty thoufand years. 

It is Ihownby texts cited in the BeMi tatwa (XXXVIII and XXXIX) 
that a man (eizing holy property is guilty of a crime equal to the murder of, 
a prieft ; and, feizing the property of a CJhatriya and the reft, he is guilty of 
a crime equal to the murder of a foldier and fo forth. 

XXXVIII. 

Vdyu purdna: —Since property is called external life, he, 
who takes it, hays the owner. 

XXXIX. 

Sanc’ha :—He, who refumes the fubfiftence, of any man, of 
what tribe foever, muft perform the expiation preferibed for 
killing a perfon of that tribe. 

Y y y-i.„ 


XL, 



Ha'ri'ta He, who gives not what he has promifed, and 
he, who takes back what he has given, links to various re¬ 
gions of torment, and fprings again to birth from the 
womb of fome brute animal. 


These, and many other confequences from refumption ’of gift have 
been propounded , for ;he lake of illullration, a little has been ialerted in 
this place. Many fruits, accruing from the gift of land, have alfo been 
mentioned by fages. 


XLI. 

But he, who accepts land, and he, who bellows it, per¬ 
forms pure a&s, and fhall certainly go to a region of 
blifs* 

And “ the giver of the land obtains landed property,*'* and fo forth j 
but that is not mentioned by Ya'jnyaW alcya. 

As the direction, for the king’s fubferibing the grant with his own hand, 
may be fulfilled in any words, fome explain it, that he (hould only write 
with his own hand, “ fo much land given to fuch a perfon.’’ They think 
it ill realoned to require the words, “ this deed of gift,” as pradliled by 

his officers. 


“ The date* his own’ is brought forward ; confequently the fenfe is, 
the king fliould execute the deed of gift dated by tine year deferibed from 
the reigns of princes of the fame dynafty. His titles, and the denunciation 
againft the refumption of gift, jhould be placed above, and on the left fide; 
for it is cuftomary to put the name of the giver on the right fide. Let him 
render his donation firm, that it may have long duration. Thus fome 
explain the text (XXXIV). 

A deed of gift, or the grant of a corrody, ihould be thus framed in the 

* Mekv, Chapter IV, v, 230 

the 
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rm direfled for a written contrafl of debt ; it is feparately mentioned for 
the additional diredion of a Teal and the like. This glofs is grounded ori 
the Dtpacalicd . 


Since the priefir, as well as the king, has property in the foil occupied 
by the fubjedt, (for he is declared by Menu to have dominion over the hu¬ 
man fpecies; Chapter II, v. XXIV), and fince the prieft’s lordlhip of the foil 
is proved by thepra&ice delivered in the fyftem of law (Chapter II, v. XIII), 
and fince Menu declares it (XLII), and fince the prieil is entitled to a 
fhare in the produce of agriculture (XLIII), how is it again bellowed on 
him ? 


XLIL 

Menu :—The Brdhmctna eats but his own food; wears but 
his own apparel; and bellows but his own in aims; 
through the benevolence of the Brahmana, indeed, other 
mortals enjoy life. 

XLIII. 

Para's'ara -Giving a fixth part to the king, a twenty-fir.ft to 
deities, and a thirtieth to priefts, a Jwjbandman is exempt 
from all fins incident to agriculture . 

To the quejlion aboveJlated it is anfwered , that dominion is exprefTed in a 
general fenfe ; as a pried: is not qualified for war, he has not fuperiour own- 
erlliip : and even admitting the prieft’s lordlhip of the foil, a gift may be 
nevertbelefs made to him for the purpofe of entitling him alfo to receive the 
fhare due as revenue to the king. 

Menu forbids the levying of revenue from a field occupied by a pried; 
for otherwife the text, quoted in Chapter II (v. XIV 7), would be unmean¬ 
ing. But fubje&s, even though redding in land appertaining to a pried, 
mult be protected by the king j and the fines impofed on them fhould be 
received by the fovereign. 


If 
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as the boundary, and the quantity ©Hand be 


Specified, then, fliould the river encroach on it, tlielofs falls on the priefir, 
becaufe his land is deflroyed; as it is his lofs, if gold received by him. be 
ftolen by robbers. But it the river, affigned as the boundary, ibould recede, 
the land gained by alluvion belongs to the king; becaufe the gift did not 
intend that land, and it exceeds the quantity fpecfed. But where the 
quantity is not fpecified, and the grant expreffes, “ the land as far as the 
river is thine ; what is carried away by the river is thy lofs; what is left by 
the river is thy gain;’ 5 then the lofs or the gain, 'whichever it he, is the prieft’s. 

It muft be confidered, that, if prefent volition, by its privation, * be¬ 
come the caufe of future property in a future thing, prefent volition, by its 
privation, may alfo become the caufe of future property in a prefent thing: 
as in the cafe of a gift, in this or other form, “ this field, belonging to me, 
lliall be thine after my death,” the a (ft of volition, which conftitutes gift, 
is pad at that very time. The increafe of purity, attainable by gift, is gained 
on that day which is hallowed by the donation: but the property of the giver 
is not devefted; nor is it velted in the donee , until after the giver’s demife. 
His donation is indifputable, becaufe it does not differ from relinquifhment 
veiling property in another, after de veiling his own property . It fnould not 
be objected, that the paft exigence of volition is not feen to be a caufe of 
property. It is neceflary to eftablifh it in the cafe of corrody; and authors 
admit the gift of a future thing. 


When a debtor pays the debt, which he has confcra&ed, by cjfigning 
tbirie thing which will exift on a fubfequent day, then, the debt being 
acquitted on that very day, intereil ceafes; and that future thing becomes 
the property of the creditor, and cannot be taken by another. A debtor, 
deftring to conciliate the regard of hfs creditor, may voluntarily add, and give, 
a quarter, or halt of that, and fo forth, to a creditor eager for intereft. In 
this c’afe the form of the writin <gmujl be regulated accordingly: if Ya'jnvadat- 
ta, having borrowed ten fuvemas from Devadatta, on the tenth day of 
"'Afhadba, difeharge the fum on the eleventh day with an advance of a quarter. 


* Alluding to the relation, between caufe and cffefl*. 


the 
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the writing is this, “ I, having received a 
“ tenth day of JJhadba, (to difcharge that together with intereft voluntarily 
“ (hpolated and amounting to a fourth part of the principal for a fingle day) 
“ do give unto thee grain to the value of twelve jmernas and a half, at the 
“ current price of the month of Paufia, to be received from the produce of this 
•* field in the prefent year.” If the produce of feveral years be aligned, it fhould 
be thus dated, “ from the produce of this field, for fo many years.’ 5 But if the 
writing bear, “ for the prefent year,” and grain be not produced that feafon, 
the amount ftiould again be made a debt; for it is not in fa£t difcharged: the 
will to transfer property has alone pad, but the creditor has obtained none; 
therefore the debt mud be again paid. Where a debtor, intending to pay the 
debt when due, has carried the fum from his own houfe, with the will that 
it fhould become the creditor’s property, but in the mean time the money is 
lodby accident, as in this cafe it mud be paid again; fo, in the other cafe like- 
wife. For there is equally a want of delivery; and according to Va'chesp at r 
bhatta'cha'kya, there is an equal want of property. The payment is com¬ 
plete on adtual delivery; not on a mental relinquifliment only. 

If he receive a loan from another, pledging to him the produce of that 
field, then the lad creditor ftiall have the furplus produce; he does not in this 
cafe take afhare. If there be no furplus, the debt is fimilar to one unfecured by 
a pledge ; and the lad creditor lhall be paid from other affets; for he has no 
pawn. But, if the prior contraft were an hypothecation, then, according to 
Raghunandana, the fird creditor mud obtain his principal and intereft 
by any other mode whatfoever, and relinquilh the pledge: according to other 
opinions, the laft creditor only fhall take the produce ; but the fird creditor 
fliall receive intereft., from the date of the fecond contradf, at the rate of two 
in the hundred, or the like; for his pledge was loft to him on that date. 
This, and other points may be determined from a man’s own judgment. 

Catva'yana declares, with a difiinftion, what has been faid by Ya'jny-- 
awalcya, that what has been promifed, fhould be given (X /I). 

XL1V, 

Ca'tya'yana .—He, who delivers not a prefent which he has 

Z z z pro- 
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By this expreffion, “ as a debt,” even beating and the like are permitted; 
but it is incompatible with common fenfe, that the claimant fhould beat 
debtors of the facerdotal clafs: it appears therefore, that the king {hould 
employ compulfory means for the recovery of the debt. In fad; he may 
compel payment by mild remonftrance and the like; it is mentioned to flhow 
the abfolute neceflity of payment. Prudent men do not make abfoluts pro- 
tnifes;but, intending to give any thing, they fay, “God willing, the pur- 
pofe fhallbe accomplished.” 


From the mention, of a prieft in this text, fome lawyers doubt, whether 
it relate not to the promife of a gift for religious ufes. But that is not 
right; for, in the cafe of a promife for civil purpofes, the delivery of the gift 
is alfo neceffary. It has been declared, that, in the cafe of a promife for 
fuch purpofes, what has been promifedis unalienable (IV 2). 

XLV. 

Matjya pur duct—*I f a man give not what he has legally pro- 
mi fed, let the king fine him one fuuerna , or eighty ra£ticas 
0)gold. 

The contradiction, between the fine of one fuverna and the firfi; amerce¬ 
ment (XLV and XLIV), {hould be reconciled by diftinguifliing the cafe ac¬ 
cording to the virtuous or vicious difpofition of the party . 

Ya jnyawalcya has faid, “ let not a wife man refume the gift’* 
(XXXII); there refumption is of two kinds, refuting to deliver what has 
been given, and taking it back after delivery ; the fine is the fame, for they 
are like a pair #f horfes coupled in one yoke : and no other fine has been 
mentioned. Ha'rita declares the offence equal (XL and XLVI). 


XLVI. 

Hari'ta A promise legally made in words, but not per¬ 
formed 


- formed in deed, is a debt of confcience both in this world 
and the next. 

** Various regions of torment’* (XL); the hells named Raurava, Mdba*> 
raurava &c. * What is promifed in words expreffing, ** I will give,’* but 

not actually given, isa debt (XLVI). How can it be a debt; for it is received 
from him by reafon of a promife, not by reafon of a loan ? The legiflator re¬ 
plies, it is a debt of conscience. From the words, “ in this world,” it ap« 
pears, that payment fliould be enforced by the king ; from the exprefuon, 
“ * n the next world/' it appears, that the promife-breaker finks to a region 
os torment. Some infer from the mention of debt, and from the expofition 
on a text cited in Book V, at v. CXI, (to thofe, to whom payment has been 

promifed by the father,) that what has been promifed, fliould be fo paid 
by his fon. 

All this fuppofes a promife of what may be given; but it does not ap^ 
ply to the promife of what is unalienable. Under the diredions for 
an amercement where fuch property is given away, the king fliould 
not impofe a fine, at the fame time compelling the performance of an undue 
aft; nor fliould he omit to punifh fuch an aft. Therefore half the amerce¬ 
ment for giving what is unalienable, is incurred by promifmg what fliould 
not be given; or the king fliould compel the man to pay as much as he has 
piomifed, but. has not delivered: two punifhments ex filing for the fame 
offence, the lighteft fliould be preferred. 

In loine inftances it is directed not to give what has been promifed * 

XL VII. 

G O'TAMA : — A MAN (hall not give even what he has pro¬ 
mifed, to a perfon, whom the law declares incapable of 
receiving. * 

# Hls want °f religious qualification is here the caufe of his not being cn- 
titled to the gift . Vivdda Retndcara and Vivdda Chintdmsn'u 


* Ms nb. Chapter IV, y. 88 . 
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XLVIII. 

Menu: -—Should money or goods be given, or promifed as 
a gift , by one man to another, who afks it for fome reli™ 
ous aft, the gift fhall be void, if that aft be not afterwards 

performed: 

2. If the money be delivered, and the receiver, through 
pride or avarice, refufe in that cafe to return it, he fhall 
be fined one fuverna by the king, as a punifhment for his 
theft. 

Money or goods given, or promifed, by one man, to another who afks 
it for a facrifice, fhould he not afterwards apply it to that purpofe, fhall be 
taken back, if given; and fhall not be delivered, if promifed only. 

CUUUCABHATTA, 

If the donor give money to a prieft for a facrifice which he himfelf re¬ 
quires, and the prieft, npt performing that duty, apply it to his own ufe, 
at his own pleafure, then the money may be withdrawn : but it muft not 
be refumed, if the man, afking it in thefe words, “ I perform a facrifice for 
myfelf, give me this money ox thefe goods/’ and receiving the money orgoods, 
do not perform the religious ceremony. Thus fome interpret the law : but 
that is not fatisfadory ; for his afking it would not be the confideration. 
Therefore the conftrudion is this ; ‘ to another, who afks it for fome re¬ 
ligious ad;’ that is, to a perfon who afks it, at the fame time faying, “ I will 
perform an a£i of religion '** 

According to Cutiuc abhatta, the fenfe of Gotama’s text is, 

what he has promifed to a perfon not qualified on religious grounds 
according to the Retnacara, it is, “ promifed to a perfon difqualified on re¬ 
ligious grounds.” * Both fhould be admitted; for a perfon not qualified, 
o? difqualified on religious grounds, is incapable of a gift for religious 
purpofes, fince texts declare, “ marble tranfports not marble over the deep f 
and again, “ •wealth Jhould not he diftributed among women, nor among ig¬ 
norant ordifhoneft men and this muft be underftood of cafes, where religi¬ 
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men¬ 
tioned (LXII 3). But if wages, or the like, be the motives of the gift, the 
donor mud deliver it even to a man not qualified on religious grounds. 

The circumftance of his not applying what has been promifed, to the 
religious ufe intended , may be known by publick report j for inftance, fome 
perfon declares, M this man, taking money or goods on this account, 
gives it to a harlot.” If the receiver do not in that cafe furrender what has 
been given, or if he forcibly take what has been promifed, he ftialj be fined 
one fuverna by the king and fhall certainly be compelled to reftorc the 
thing. “ As a punifliment for his theft/’ fince it is thus declared, that 
he shall be punidied as a thief, it does not appear that he fhould be made to 
refiore it by mild remonftrance and the like. 



( *89 ) 

S qualifications were fuppofed at the time of the promife * as will i 
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ARTICLE II. 

ON VALID OR IRREVOCABLE GIFTS. 



XLIX. 

is- 

VRIHASPATI —Things once delivered on the following 
eight accounts cannot be refumed, as wages, for the plea- 
'fare of hearing poets or muficians and the like, as the price of 
goods fold, as a nuptial gift to a bride or her family, as an 
acknowledgment to a benefa&or, as a prefent to a worthy 
man, from natural affection, or from friendfhip. 

“ As wages as a recompenfe paid for work performed : fo Chan- 
jDe'swara, with whom Misra concurs. Sacrificial fees might, according 
to this expofition, be deemed wages; but the grounds, on which they are 
not conlidered as fuch in forenfick affairs, may be learned under the title of 
nonpayment of wages or hire. 


“ Fob. pleafure.?” for the gratification of feeing dancers and the like. 

Misra and Chande'swara. 


** As the price of goods,” paid to the vender. “ As a nuptial 
gift or gratuity,” delivered to the perfon who gives the bride ; lb explain¬ 
ed by Misra and Chandeswara : a nuptial gratuity is paid at an "Afura 
marriage ;* and the pair of kine delivered at an ''Arjha marriage, though 
notflriff/y a gratuity, is comprehended in this term. “ As an acknow¬ 
ledgment to a benefaftor ia return for benefits received: for inftance, a 
man, not receiving wages, but from a motive of friendfhip, by his ftrength 
or abilities hasaccompiifhedfome buiinefs for any perfon; what this per¬ 
fon gives him, is an acknowledgment to a benefaEhr . 


“ As a prefent by a worthy man” verled in the fenfe of the feriptures ; 
given by him for religious purpofes to a Brhhmana. So Misra and Chan- 


* See tranflation of Menu, Chapter 1 IT. r f 31. 

deWara. 
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©& SWARA. It is mentioned incidentally, left gifts for religious purpofes 
(houldbe reckoned in the number of revocable gifts: but Na'reda does not 
fpecify aprefent by, or to , a worthy man. His text will be cited (L). 


“ From affeftion ' towards fons and the reft j or from kindnefs to a friend. 

Misra. 

Or “ worthy 5 ' may be interpreted the ftate of worthinefs ; what is given 
to a ftranger endued therewith, though no benefit ftiould have been received 
irom him, it aprefent to a worthy man . “ Affectionkindnefs, friendlhip, 
and fo forth j what is on that account given to a friend : and the lajl term 
of the text may be interpreted tender regard, infleaiof frienlfhip ; what is 
on that account given to fons and the reft. Thefe three terms are alfo 
familiar in rhetorick, as names for love. 

L. 

Na'reda :—They, who know the law of gifts, declare, that 
things once delivered as the price of goods fold., as wages, 
for the pleafure of hearing poets, muficians or the like, from 
natural affection, as an acknowledgment to a benefactor, 
as a nuptial gift to a bride or her family, and through re¬ 
gard, cannot be refamed. 

By this is declared the feven fold diftindtion of valid or irrevocable gifts: 
it has been already faid, that fuch gifts are of feven forts (II 3). 

“ From natural affection, and through regard:” in thefe, worthinefs maybe 
comprehended, 'therefore the eighth diftimftion, noticed by Vr*(H asp a t r, 
is not excluded. Or a prefent to a worthy man may intend a gift for reli¬ 
gious purpofes, not mentioned by Na'reda, becanfe he had premifed civil 
donations: " in civil affairs the law of gift is four fold” (II 2). It flrould not 
be obje&ed, that prefents for religious purpofes are fubjefl to civil cognizance; 
elle horv could the king compel delivery ? The gift alone is religious ; deli¬ 
very is a matter of civil cognizance. Then the law, concerning what may not 
be given and the like, fhould be admitted in the cafe of gifts for religious pur¬ 
pofes ? 



es ? In Toms in fiances it may be admitted ; in fome, it may be inconfiflent 
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with the reafcning ; in fome, it may contradict exprefs laws. 

MiSrA, confidering kindnefs as influencing every gift, reduces the diflinc- 
tions to feven. But Chande'swar.a explains “ a gift from natural afFec- 
tion”(XLIX), a donation to fons or the like; “ through regard/’ for religious 
purpofes; and this, he adds,is intended by Vrihaspati in theexpreffion , 4 a 

* prefent by a worthy man : not diftinguifhing regard and kindnefs from plea- 

* fure.NA reda declares feven forts j and Vr i hasp An, diftmguifhing them, 
« propounds eight forts; thus, there is no inconfiflency: or they may be re- 
‘ coneiled by faying, it is not implied, that one text curtails the other.’ His 
meaning is, that, fmee Na'reda mentions natural affe&ion in addition to 
regard and kindnefs, the number of feven forts is complete : but as this might 
feem unfatisfa&ory, difparaging Vr ihaspati, who has not fpecihed natural 
affection by the fame tern , he fubjoins another mode of reconciling the texts , 
“ it is not implied &c.” that is, Na'r?da’s mentioning feven forts does not 
imply an exclufion oi others; and V rihaspati’s diftinflions are com • 
prehended in the feven forts of irrevocable gifts. An ample expofition of thefe 
opinions would be a mere difplay of fkill; it is not of much ufe to the tho¬ 
rough examination of the fubjedl. 

A kuptial gift or gratuity is a general term, and may comprehend what 
is now given to a bridegroom on his marriage to the daughter of a Ha'llktya 
Brdbmana * Even a nuptial gift of money, received from the kinfmen 
of a bridegroom, in honour of anceftors,. is taken by the parent, who 
maintains the boy: fuch is the cuflom. But land and the like, re¬ 
ceived for the maintenance of the bride, is not taken by her father m law ; 
nor property given at the bridal proceffion. Wealth alfo, received on a 
fecond marriage, is not taken by the bridegroom's father; for a fecond mar¬ 
riage is contracted for the purpofe of obtaining that wealth. Nor is pro¬ 
perty, which is received after marriage from the wife’s parents and kindred, 
taken by the hujbana's father : fuch is the eftablifhed ufage. 

Be it as it may be,according to Ch a hdeWara’s opinion; but on the 

* The families of priefh, fettled on the weftern bankof the Bhagirat'hl river, are called, (torn tlid 


r 4 ame of the country, Ra^d'h^a, (pronounced Rdrfja). 


other 



opinion, how are gifts to near neighbours, revenue paid to the klhgj 
and a prefent to a wife on the fecond marriage of her lord, comprehended iri 
the text ? To near neighbours prefents are made from friendfhip, or as ant 
acknowledgment to benefactors; for, in this inftance, the return of an 
obligation may be fuppofed as a motive. Revenue is paid to the king as 
wages, or as the price of the produce of land, becaufe he has an intereft 
in the foil. What is given to a wife on the fecond marriage of her lord, 
appears to be given for pleafure (Book V, v, LXXXVII) ; for the for¬ 
mer wife’s confent to herhulband’s efpoufal of another affords him plea¬ 
fure. This, and other cafes may be underflood according to circumflan- 
ces : in all inftances, pleafure and gratification may be fuppofed to influence 
the gift. 


The mention of thefe irrevocable gifts is intended to fhow the motive 
ef donation. In thefe gifts it fhould be diftinguifhed, whether the property 
might, or might not, be given away : but pleafure, as a motive of donation, 
mud be underftood with an exception to luft and the like. On this more 
will be faid, under the title of void gifts. 


LI. 

Dacsha :—Presents given to a mother, a father, a fpirituaf 
teacher, a friend, a moral man, a benefactor, an indigent 
or unprotected perfbn, and a learned man, are product ive 

of benefit. 

Here it is not meant, that they are productive of moral benefit alone, 
but of other advantage alfo. Does not fovne benefit exift in every cafe; why 
is it faid, that prefents given to a mother and the reft are productive ? They 
are productive of the higheft benefit. If gifts be made to a mother or a father, 
profperity in this world, and increafe of religious merit, arife from their 
fatisfaction. By gifts to a friend, the higheft degree of friendfliip is obtain¬ 
ed. By prefents to a moral man deferving of them, the higheft fame is obtain¬ 
ed. A prefent to dancers is attended with fame, but gains only a middle degree 
of reputation; and therefore is not mentioned in this place. A gift to a be¬ 
nefactor prevents the charge of ingratitude. Donations to the indigent and 

4B unprotected 
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or from regard to duty, produce religious meritf 
without any confideration of duty, on ac- 
leferving perfon, produces religious 


LI I. 

Ca / tya / yana :—Wh at is received for relieving a man from 
apprehenfion of danger, or faving him from aHuai peril, 
or for promoting a matter in which he was interefted, is 
an acknowledgment to a benefactor. 


Where 


milling, is 


a reward, offered for the recovery of property 
received for difcovering it, the gift is confidered 


as a payment oj wages. 


3. But if the reward be thus offered, “ I will give all my 
property to him who faves me from this danger, to which 
my life is expofed,” it fhall not be fo given. 

After relieving any roan linking under apprehenfions from the king or 
the like, what is received from him, is an acknowledgment to a benefadtor. 
So, what is received for preferving him from danger. A tiger lies in wait 
to i'dze fome traveller, who perceives not the animal; but another man, 
coming from a diftance, flays the tiger with a weapon, or, boldly taking this 
man in his arms, carries him far from danger:, what the traveller, thus faved, 
gives to his preferver, is given as an acknowledgment to a benefac¬ 
tor. So is a prefent made for accomphfhing fome btifinefs: for inftance, 
fome perfon has in hand the marriage of his fan; and any man, coming of 
his ov, n accord, even though not induced by familiar intimacy, accompMhes 
the objedfc; what that perfon gives to him, after the attainment of his objedf, 
in consideration of the favour received, is an acknowledgment to a benefac¬ 
tor: and fo, in many other cafes, ' 


When a perfon finds not fome chattel required for a particular purpole, 
and, greatly diflreffed thereat, fays, “ whoever Ihows me this chattel, I will 


give 





vc him fo much :** after a reward has been thus offered, fome perfon coming' 
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points out the thing; is the reward, then given, an acknowledgment to a 
benefador, or not ? The legifiator replies, it is not an acknowledgment to 
a benefador, but “ wages” (LII a). 


A reward,for the recovery of property miffing, is there mentioned generally} 
if any man whofoever ad with a view to a reward, what is given to him, is 


confidered as his wages: but, where a man ads fpontaneoufly, or from habits 
of intimacy, what is given to him, is an acknowledgment to a benefit dor. 
Yet, even in the cafe of wages, fhould an exceffive amount be promifed by 
a man in extreme diftrefs, it ih.aH not be delivered (LII 3), Danger of life is 
mentioned to denote extreme diftrefs; in fad, Ihould a man, during a confla¬ 
gration, or during the ficknefs of his fon, or the like, promife all his wealth, or 
one or two lac fas, to the perfon who fhall fave him, that promife is not valid. 
But it is reafonable, that the gift fhould be great in proportion to the benefit 
conferred; if ten, fifteen, or twenty pieces of money, or the like, be promifed, 
according to thecircumftances of the cafe, the fame fhould be paid. It muft 
alfo be confidered, that, the refumption of an exceffive gift being ffitown 
where it has been promifed but not delivered, the donor has an equal right to 
recover it, even though it have been adualiy delivered. 

If an umpire determine a controverly between litigant parties according 
to law, and the party, who gains, or wholofes, the caufe, give him any gra¬ 
tuity, it is an acknowledgment to a benefador: the gaining of the caufe is an 
advantage to the one; and the folution of doubts is a benefit to other party. 
But if the fee have been previoufly promifed by any perfon, it falls under the 
defeription of wages. Yet, if any litigant party, being diflrefl'ed, Ihould in 
any inftance promife, or actually give, an exceffive fee to an umpire, the 
excels, above the fixth part of the value lb difpute, may be refumed ; deduct¬ 
ing a fixth part of that value from the amount promifed or paid, he may reco¬ 
ver the remainder, even through the intervention of the king. This is intimated 
by Jimuta vahaka, in the Ddya bhdga or treatife on inheritance: and 
Raghunandana, explaining the text of Ca tyayana refpeding wealth 
acquired by fcience, “ what has been received as a gift from a pupil, as a gra¬ 
tuity for the performance of a facrifice, as a fee for anfwering a queftion in 


cafuiftry 
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or afcertaining a doubtful point of law ,” mentions the fixth part 
Hhich is received for well afcertaining (bepoint referred by litigant 
apply for an explanation of the la w. 


If there be feveral arbitrators, they all receive and fliare one fixth part: 
for that mull be intended ; elfe, if there be fix arbitrators, the whole 
property would be loft to the owner. Since it is mentioned as received 
for well afcertaining the point of law, it follows, that, if the arbitrator, re¬ 
ceiving the fee, do not well afcertain the doutful point, he fha'il be amerced 
by the king j and the fee (ball be reftored to tire giver. Such is the reafon.of 
the law conformable with exprefs ordinance. But it is cuftomary fometimes 
to give a confiderable reward to a Brabmana, a&ing as arbitrator, and 
ifually living on alms, when he refolves a doubt with great labour, or trail- 
fcendent knowledge of law; or for fliowing the legal form of penance and 
expiation: fi nee it is ordained, in the rules of penance, that a preftnt fhall 
be made to a venerable perfon - t and in that cafe a gift is neceffary. 

If any liberal prince or wealthy man, folicitous of gaining his caufe in 
a matter of fmalJ value, voluntarily give a great fee j the king, informed 
of the circumftances, fhould not fine the arbitrator. It is wealth acquired 
by fcience, and is given for pleafure ; and it may be laid to have been 
propounded by D acsha, to an indigent or unprotected perfon, or to a 
learned man” (LI), 


The gift of a milch cow and a bull by a perfon applying for inftrudions 
on the forms of penance, is declared neceflary by the text; “ let the (inner 
proclaim his fin, giving a milch cow and alfo a bullthat gift is confider- 
cd as wages, A gratuity, which is paid to a prieft officiating at a facrifice, 
or to a fpiritual preceptor, is alfo confidered as a recompenfe ; and whatever 
is given to any Brabmana, for the completion of a man’s own bufinefs, 
is granted for religious purpofes. But in regard to holy property, as the 
giver’s right is devefted after confecration, it muft then be merely delivered 
to priefts. This and other rules may be eftablilhed from a man’s own 
judgment. 
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ARTICLE III. 

ON VOID GIFTS. 

LIII. 

NA'REDA :—What has been given by men agitated with 
fear, anger, luft, grief, or the pam of an incurable difeafe; 
or as a bribe, or in jeft, or by miftake, or through any 
fraudulent praftice, mufl be confidered as ungiven; 

2. So mutt any thing given by a minor, an idiot, a jlave or 
other perfon not his own matter, a difeafed man, one infane 
or intoxicated, or in confideration of work unperformed. 

“ Fear” of him, to whom it is given. 

The RetndearA. 

” A bribe” ( utcocha ) {hall be fubfequently explained.* “ In jeft;” 
by words exprefling donation, but without the intention of giving. “ By 
miftakedelivering to one what was to be given to another; or delivering 
one thinginftead of another which was to be given: fo Chande swara, 
VaVthespati, and BhavadeVa. 

Through any fraudulent practice;” inadvertently and the like: fo 
Va'chespati, Bhavade'va and the author of the Pracafa. But Chan- 
deWara explains it, propofing much and giving little. 

** A minor;” one, who, from nonage, is unable to decide what ftiould, 
or fhould not, be done. “An idiot;” naturally incapable of diftin- 
guilhing right from wrong. So ChandeWara. “Minor” is explain¬ 
ed by BhavadeVa and Va'chespati, one, who diferiminates not what 
is, or is not, done. Fool they explain “ idiot.” 

* LIX. 
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his own matter f a fon. Have, or the like, “ InCoxi- 
wine or the like. “ Outcaft;” banilhed.* 

Ch ande'swara, Va ciiespati, and BhavadeVa. 


" In conttderation of work unperformed f deluded by the falfe promifes 
of the receiver: fo Chandeswara. But BhavadeVa and Vachespa- 
ti explain it, a gift, for a confideration, which is null. 

‘ A diseased man/* afHided with any malady. *« Agitated by pain.” 
affiided with an Incurable diftemper. The Mitacjhard. 

1 he author of the Mitacjhara and others do not approve the reading, 
which omits « a difeafed man.” +The text is cited, with the other read¬ 
ing, in the Gamadhenu, Mitacjhara, Vhada-Chintdmeni, Dwaita-nirnaya., and 
other works. 

1'n the Camadhenu and the reft, the reading is apauarjitam , given (inftead 
of apavarjitaih, by outcafts from their tribe): explained by HeeaVudha 
and the author of the Mitacjhara , “ what is given by a minor arid the reft, 
mutt be confidered as ungiven.” They fuppofe the validity of a gift made 
by an outcaft; yet both opinions may be held to coincide: thus, accord¬ 
ing to Helayudha and others, it fhould be faid, that a man banilhed 
fi.otn the family, for die murder of the king, or other heinous crime per** 
petrated by him, has no right to give away property belonging to that 
family, becaufe he is not his own matter. The reading, quoted by 
ChAnde swara, is apavarjitaih, or by cutcajis, which he explains, banifhed 
from their tribe: but Chance' swara and the reft do not controvert the 
validity oi a gift, when a baniftied man gives what he himfelf has acquired 
after his expuijion. 


Men agitated with fear, anger, luft, grief, or pain,, are five, wbafe 
minds are difturbed from their natural ftate s as is remarked by Va'ches- 
pati-Misr a, Chande swara, Va chespati-bhatta'cha rya and 
BhavadeVa. 

Some copies ol Na keda read outcaft; another reading is followed in the tranflation. 

+ Bala mu ' d’ha ’twatantm cha , inftead of Bala mS ' i’ha ’ swatantrd ’ rta , 


This 
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■j^Wmsh declared by the fame legiflator, who this deferibes a perfon 
not his own matter. 
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LIV. 


Na reda:*—Though generally his own mafter, what a man 
does, while difturbed from his natural ftate of mind , the 
wife have declared not done, becaufe he is not then his 
own mailer. 

Some infer this meaning: “ wheie the volition of an owner, (Incrimi¬ 
nating what may, and may not, be done, and guided folely by his own 
will, declares, as is actually intended by him, his own property devefled, 
and dominion vetted in a perfon capable of receiving, and aflually in¬ 
tended by the donor, over the thing really intended to be giventhat 
volition veils property in the donee/’ In cafes of fear and compulfion, 
the man is not guided folely by his own will, but folely by the will of a- 
nother. In the cafe of a man agitated by anger or the like, he is not a 
perfon who diferiminates what may, and may not, be done. If, terrified 
by another, he give his whole eftate to any perfon for relieving him from 
apprehenfions, his mind is not in its natural ftate : but, after recovering 
tranquillity, if he give any thing in the form of a recompenfe, the donation 
is valid. What is given as a bribe, or in jeft, is a mere delivery, or a gift 
in words only : there is no volition veiling property in another. As for 
what is given by miftake, as gold inftead of filver which fhould have been 
given, or any thing delivered to a "Sidra inftead of a Brdhmana to whom it 
fhould have been given, the gold and thz'Sudra are not the thing and the per- 
fm reaily intended, namely filver and a Brdhmana . Though it be after- 
tained, that ten fuvernas fhould be paid, if anyhow, through inattention or the 
like, fifteen fuvernas be delivered, the gift is not valid ; for they are not what 
was really intended to be given: or the donation is in this cafe void, becaufe 
the giver did not diferimmate what fhould, or fhould not, be done. Where 
much is propofed and little given, ( as where a man propofes to give much 
for what may be effc<5ted at little cofl, and after the work is accomplifhed, 
pays the fimple due;) there, fince the excefs was only promifed, or delivered, 
ioi the purpofe of deluding, the will to veil property in another is wanting. 


and 



This willbe bejl underltood after an explanation of bribe . According to 
the opinion of Misra fuch a fraudulent pradice is comprehended in this 
defeription, for ch'hala or fraud is fynanymous with upadhi, fince what is de¬ 
noted by the word “ eh’hala 1 * or deceit as employed by Menu, Vr ihas- 
p ati e.yprefles by the word “ upadhi” (BookI, v. CCXXXVIII); and Chan- 
desw ara quotes that andfubfeqent texts,premifingthefe words, “ Vr iiias- 
p ati on the fubjedlof legal deceit {eh'hala), lawful confinement, and violent 
compuHion.’* Upadhi in general is any improper ad. Confequendy in every cafe 
of improper gift, where a donation is falfely promifed, there is fraudulent prac¬ 
tice. Chande'Vwara fubjoins“ and the likewhere a man intrufls his own 
property to another for the purpofe of deceiving his creditor or the like, 
faying “ it is given to him,’ the gift is void : and this fhould be included 
under the term, “and the like.” Other cafes may be determined, in this 
manner, by intelligent confideration. 

Here the gift is void, becaufe the will of veiling property is wanting: 
and the want of fuch will is inferred from the improbability of fuch a gift be¬ 
ing intended, from the character of the pcrfbn.orfrom the neceffify which then 
cxifted of deceiving him, or from the intention of the parties j this and 
other points fhould be determined by the wife. It muft however be noticed, 
that, if a man engage a Brdh/mna in mechanical-arts or the like by propofing 
great wages, it is fit he fhould receive a large recompenfe; becaufe he is 
induced by the ddire of wealth to deviate from hLs regular duty: but he 
fhould not receive exceffive wages. Other cafes fhould be determined in 
the fame mode. 


The text of Ca'tya'yana (LII 3) muft be brought under this head ac¬ 
cording to the opinion of ChandeVwara : but, Misra and others ex¬ 
plaining “through any fraudulent practice,” inadvertently, it may be brought 
under the head of miftake; for there exifts a miftake of what fhould not, for 
what fhould, be given. 


If 
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the monthly wages of a hired fervant be one mudra or coin ; and he 1 
performed work, at one period, for ten months, at, another for one month, 
at another again for eleven months; and afterwards, when it is propofed to 
pay the whole wages, fome perfon, {killed in accounts, has noted the ciphers 
on the ground in a vertical line for the purpofe of computing the fum ; but, 
through fome errour in notation, miftaking the cipher of one for ten, computes 
accordingly j and thinking that thirty one rnudras are payable, fays fo to 
the fervant’s mailer; and the mailer pays that fum to the fervant; after¬ 
wards fome other perfon, {killed in accounts, detects the errour : is not the 
gift or payment invalid ? For it is given through deceit according to the 
opinion of Mis R. A: deceit fignifies milleading; and here he is aftually mif- 
led by the words of another. But according to Chande’swara it rauft be 
confidered as given through a miftake refpeding what (hould be given. How 
then can the opinion Hated apply in this inftance ; for the thing and the 
perfon were really intended ; the owner was able to diferirninate what 
{hould, or {hould not, be done; he was governed by his own will; and he 
willed to transfer the property in thole thirty one mudrds H The anfwer is, 
although the perfon were really intended, the giver was not aware that he 
was a proper donee as far as twenty one or twenty two mudrds only, and that 
thirty one mudrds Ihould not have been given. 


In a funilar cafe, if the hired fervant relide at a diftance, and the mafter 
die after lending thirty one mudras by a meffenger; when the excefs of nine 
mudrds above his due becomes known, if the meffenger and fervant both 
wife to take it, and the king negled to claim the money; who {hall obtain 
it ? It Ihould not be argued that, becaufe the whole monsy is delivered to 
the fervant, he is entitled to rake it ; but the meffenger can have no preten- 
fions to it. The fervant, having no acknowledged property in the furplus, 
cafmot take it, fince it is a deposit for delivery in the hands of an intermediate 
perfon j and, if the meffenger, computing the fum, by miftake eaufed the excefs 
to be paid, then it is gained by his a< 5 t. Thefe lawyers anfwer, it may be fo. 


But others hold, that the aci, refpe&ing the nine mudrds which exceed 
k:s due, partakes not of the nature of theft ; becaufe, the owner not exifling 
at the time of the receipt, they are not ftrange property. Nor is. it a pay- 
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of wages or hire, for it was not regular to give fo much. There¬ 
fore this is a femblance of gift: and whomfoever that intends, in him it 
feeming property. Afterwards, when it is proved by a plaintiff to be 
only the femblance of a gift, that title is devefted, like the property in 
ffolen goods. This fhould be eflabliffied as fhoWn by the praflice of the 
bed men. It is not feen among good cuftoms, that the king, on failure of 
heirs, fhould, after the death of the giver, take property given to an impro¬ 
per perfon: or that any perfon whofoever may take it, if it be neglefledby the 
king. Seizing it forcibly, he does not obtain what is thus acquired by rob¬ 
bery. To this opinion the heft authors aflfcnt •, and their aflent is confid¬ 
ent with common fenfe. If it be afked, what proof is there of relative pro¬ 
perty ? The anfwer is, that right is veiled by inconfiderate volition., 


But that is barred by the ordinance, “ what has been given by miftake, 
** or through any fraudulent practice, mud he confidered as ungiven” 
(LIII t). It fhould not be argued, that the ordinance only {hows the fub* 
fcquent revival of the donor’s title ; for it is difficult to ellablilh. the fup- 
preffion of relative property intermediately veiled. This is denied,; for it 
is, on the other hand, difficult to annex abfence of miftake, or the like, as a 
requifite condition of veiling property by the will of the donor. 

If the difficulty of proving the revival of the donor’s tide, and the fup- 
prefiion of relative, property, be retorted; the anfwer is, in a cafe where 
it is doubted whether there.be, or be not, difficulties'arifingfrom very minute and 
logical diftindions, (as in the cafe of femblance pf property,) the fuppreffion 
and revival of the donor’s title fliould be admitted in conformity with reafon, 
"In the cafe of robbery, this difficulty is railed by the fages themfelves: but if 
the law, as propounded by them, mull in that cafe prevail, even then, fince 
civil ordinances are grounded on reafoning, fuch a conftrudion fhould in this 
cafe be fet forth: and it is indeed proper; for a rule exprefies, that, K a prin¬ 
ciple of law, eftablifhed in one inflance, fhould be extended to other fimilar 
cafes, provided there be no impediment.” The fuppreffion of a pro¬ 
perty intermediately veiled may be dlablilhed in this inflance j for it would 
be contrary to reafon, that a robber fhould have property in what he has 
feized againft the will of another, and that a donee fhould have none in what 

has 
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cen given by the owner. If the meflenger knowingly deceive the fritted 
pal for the purpofe of acquiring the property himfelf, it is a theft on his 
part: to affirm, that the thing becomes his, would be improperj for, 
if any criminal, liable to be punifhed by the king, apply to a principal offi¬ 
cer of the realm to faVe him from that punishment, and be told, “ I will 
fave thee by giving a hundred mudrds to the king’s minifter j” and that offi¬ 
cer, taking the money, fave the criminal, influencing the king’s minifter by 
verbal perfuafion: when the circumftanee becomes known, the criminal, 
from his want of power, cannot recover the money; but the king’s minifler, 
(alleging; “ this was given for me, why do you take it?”) may reafonably 
cxad it from that oflicer. Here the reafon of the law, as abovementioned, is 
pertinent. 


“Mi nor”(LIII 2) is a term employed indefinitely, and comprehends a decre¬ 
pit old man. This Chande'swara, Misra, and others., exprefsly declare. 
<e Idiot*' is explained by Chande'swar a, naturally deftitute of power to 
diferiminate what may, and may not, be clone. By inferring “ naturally” the 
word minor would not by any means be rendered unmeaning. Of what ufe 
is that infertion in explaining idiot f “ Minor” fhould not therefore be limited 
to age; and “ idiot” fhould be otherwise explained. According to its etymolo¬ 
gy from the verb muh, be ftupid or want fsnfe, mud'ha fignifies itupid or foolifh ; 
and thence may fignify unknowing: confequently^ where a man gives any 
thing ignorantly, the gift is void. For inftance, a Brdhmana , fuppofing that 
kine may not be attended by a man of the facerdotal clafs bscaufe it is the 
duty of a Vaifya, has given away his cow to forne perfon j afterwards, dif- 
covering that a Brahmana may attend kine, (for no law forbids it,) the do¬ 
nor fays, “ I gave you the cow through ignorance, therefore re ft ore her 
in that cafe the gift is void, and the cow mu ft be reftored. 


If it be faid, the gift is not void; then the perfon, who* retains all that is 
given by miftake, would be innocent; for there is a contrail of donation : what 
difference is there between a thing given through miftake refpedling himfelf, 
and through miftake refpe&ing the gift ? As a payment of fifteen fuvernas , 
where ten Juvernas fhould be paid, is void, fo the gift is utterly null, where the 
whole ought not to have been given. Thus fome expound the law. But 
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that is wrong ; for it would fall under the defcription of things given inad¬ 
vertently or by miftaks. In faft it is not exprefsiy fuel by any author, that. 


in fuch a caie, the gift is void: and we do not admit the inference j for it is 
irregular to affert, in a doubtful cafe, that the aft done is null. 

In the cafe of an erroneous payment of wages, the excefs mu ft necefTarily 
be refumable j for, in the payment of wages, abfolute gift is not contemplated. 
It fhould not be objected, that, in the cafe fated, the donation is void, becatife 
there is no fuch duty, as is the declared motive of relmquifhment j namely, not 
to attend kine. Without intending fuch dereliftion, the gift may be valid, 
becaufe there is the intention of making a gift transferring property to an¬ 
other, and a benefit to him is defigned : conlequently, where a thing is re- 
linquifhed on a miftaken motive for dereliftion it may be refumed ; where 
it is given on a miftaken motive for relinquifhment, it cannot be withdrawn ; 
but where it is given on a miftaken motive for donation, it may be retraced. 
This rule coincides with our opinion. 

Where a king, from the miftaken fuppoficion that the partition of a 
kingdom is forbidden, gives his dominions to one fon, it is not fit that the gift 
be refumed on proof brought by the other Tons, from law or cuftom, that 
partition of kingdoms is not forbidden } for his motives in making the dona¬ 
tion are to confirm the kingdom to his fon, and avoid partition j and his mo¬ 
tive for avoiding that is the fuppofition, that a kingdom is indivifible: though 
he do miftake, it does not follow that partition may not be omitted j for the 
kingdom is thereby perpetuated: to fet afide a gift already made, it mull be 
proved that all had ownership but in this cafe the reft had no prior title to 
claim partition : the pojfefor himfelf may legally omit it; arid the avoiding 
of it, which is the motive of the gift, preferves the kingdom to the fon : and 
the donation is not void, where the motive is founded in faft. It fliould 
not be objected,* that by removing the grounds for avoiding partition, 
and by thus (bowing its legality, the motive of the gift, which was made to 
avoid it, is rendered null, and the donation is therefore void. Although the 
thought, that partition has been forbidden, which is the motive for avoiding 
it, be erroneous, ftill the divifion of certain property dependent on another 
perfon 13 hot legal without the will to divide it and the aft of making a distri¬ 
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ion ; and the motive of the gift made to avoid partition cannot be evaded. 
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But in the cafe of the femblancc of gift, fince the adt originates in errour, 
that adl of volition is unheeded: the property of the donee is (levelled with¬ 
out consideration of perfons. After much difcuflion, the queftion may be de¬ 
termined by the wife. 

Others interpret “idiot,” one whofe mind is alienated through the in¬ 
fluence of witches or the like, or who is deprived of fenfe through the influence 
of a particular aft (namely forcery). 

** A person not his own mailer a fon, flave, or the like: fo Va'ches- 
pati-Misr a, Changes war a, Bh avadeVa and VVchespati-bhat- 
tacha'rva. 

Here fome remark, that Misra and the reft have not explained the 
term as denoting one who is not owner, but have explained it “ fon, Have, 
or the like;” by which it is denoted, that their meaning is this: a gift, 
made by a perfon technically denominated not his own mafter, is void. Per¬ 
fons fo denominated, aredeferihed by Na’reda, as cited by Va'chespati 
bhatta'cha'rya (XV), If there be an unfeparated brother, feniorby 
age and virtue, and occupied in maintaining the whole family, a younger bro¬ 
ther has no power to give or fell either lhare of the whole joint-eftate ; there¬ 
fore the gift or fale is void : but a contract, made by fach an elder brother, is 
valid for both fhares. 


LV. 


Vya'sa : — Bur, at a time of diftrefs, for the fupport of his 
houfehold, and particularly for the performance of religi¬ 
ous duties, even a Angle coparcener may give, mortgage, 
or fell the immoveable eftate. 

However, the younger brother has power overhis own acquired property ; 
his want ofpower will hereafter be limited to particular forts of property : and 
here it rnuft be lb ellablilhed from the reafon of the law. But, if the brother 
be fenior, by age alone, his gift of the joint-eftate is good for his own lhare only. 


4 E 


“ Att. 


M'N/sr^ 



* All fubje<fts ate 



C 306 ) 


(XV 2) : land or the like, given by fub- 



jedts with the king’s confent, is a valid gift; fo, if a corrody be granted by a. 
wealthy man, the gift of it, with his aflent, is valid . 

“ A pupil is declared dependent’*'( XV 2): the pupil is fubjedfc to con¬ 
tra# bccaufe the teacher (hares the fruit of his atlions (Book III, Chapter!*, 
v, XIII and XVII), and what a pupil, who is maintained by his teacher, gives 
to another without the aflent of his inftrudor is not legal; for he is dependent 
in regard to all a#s generally. It is meant,that even a trifling gift is void. 

Women and the reft being dependent in all actions generally, even 
the gift of female property and the like, without the aflent of the hulband 
or mafter, is not valid. 

T VI 

JLjt V A* 

Menu— Three perfons, a wife, a fon } and a {lave, are de¬ 
clared by law to have in general no wealth exclufively their 
own; the wealth, which they may earn, is regularly acquired 
for the man, to whom they belong.* 

Persons not their own mailers arc fons, (laves, and the like 1 this fup- 
pofes property belonging to the fon, (lave, and the reft; foV the gift of 
that, which belongs to the father or mailer, is void, bccaufe i £ is made with¬ 
out pwnerfhip (Chapter II, V. X'lK.VII), 

Again ; by declaring the dominion of women over female property It is 
ihown that the gift, made by the hufhand, is void; and the alienation of other pro¬ 
perty is void becaufe the wife has a title to the hufband’s eftate (Book V.. 
v. CCCCXV); and the fon-has ownerfhip in the paternal eftate during the 
life of the father (XXXI) ; but this (LVI) mud: be underftood of property 
acquired by the wife, fon, or (lave. “ A houfeholder is not independent 
&c.” (XV 3); the father has not power to give or aliene, for civil pur- 
ppfes, gems, pearls, land or the like, which have defeended from ancef- 
tors, nor immoveable property, even though acquired by himfelf (XIV). 


* See Bock III, Chapter I* y. LII. 


Thus 









H vs they interpret the law; but that is not fatisfa&ory; for it has been 
already anfwered. The gift even of the immoveable patrimony, for reli¬ 
gious purpofes, is valid without the affent of fons and the reft ; for excellent 
ufagehas legaXivtd fuch donations ^ and no particular ordinance is found on this 
point: neither Vijnya^e'swara, nor any other author, exprefsly declares Sl 
that property inherited from the paternal grandfather, and given by the fa¬ 
ther without the affent of the fons, is a void gift. Thus in explaining the 
text, 15 * the father and fons have equal dominion See.” (XXXI), Vijny- 
■a n eswara fays, the fon may oppofe a father attempting to give away pro¬ 
perty inherited from the paternal grandfather. Therefore perfons not their 
own mailers, as a fon.flave or the like, are mentioned, becaufe they are near¬ 
ly connected with the owner; it might on that account be doubted whether 
their gifts be valid : there can. be no queftion, whether a gift made by % 
flranger be good in law j therefore it has not been noticed* 


** Ohe infane)’ is not in his natural ftate. A gift, made by an outcaft* 
is void, becaufe property is forfeited by degradation. <e In confederation. 


of work unperformed 


what a ma 


ives, deceived by the promife of the 


donee, “ I will execute this buftnefs for thee, give me a reward,” is not 
a valid gift, if the work be unperformed: and this relates to the payment 
of wages. So, in regard to a gift in. expectation of a grateful return,, 

If fome perfon, having no iflue, tell any man related, or not related, to 
him, “ I give thee all my property, and thou fhak perform the la ft duties 
“ for mebut the land or the like be afterwards occupied by the donor ; 
what is the rule in regard to the validity, of the gift. Without occupancy 
the donation cannot be valid: but if the donee reply, ** I give this to preferve 

the agedgiver from poverty not, *■* I relinquiffc. th|s then the gift 
is valid on proof of occupancy . The donation is null, if the conlideration be 
void ; the ground for invalidating the gift is the failure of any part of the 
declared purpofe. 


Here an obfervation fhould be made. If it be afleed, what is the rule, in 
the cafe where fome confederations, fuch as maintenance for life, and fo forth, 
are performed; and feme confidcrations, fuch as the funeral rites* are not per- 

formed J 


mtsTfy 
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,fmed ? tbeanfeosr is, the gift is void, becaufe the donee’s agreement is 


en by not performing the whole contra#, and becaufe there is a failure in 
forne part of the declared purpofes. 


In the Mitadhard the diftindion is declared between a difeafed man and 
ene agitated by the fain of a. difeafe: “ a difeafed man,” affiided with any 
difeafe; “agitated by pain,” affli&ed with an incurable difeafe. If it be 
leprofy or the like, the man afflided with that diftemper has not ownerfhip in 
the eftate ; but, if the giver have ownership, it is not confident with reafon, 
that the payment of wages or the like (liould be void. Nor is it proper to lay, 
that this prohibition regards only what is given from friendfhip; for there 
is no fuch limitation of the law. This and other points {hould be confidered. 

But others explain “ agitated by pain, 5 * afflided with a diftemper, which 
deftroys ienfe, as a complicated marafmus, or the like,- and “ a difeafed 
man,” one whofe fenfe has been deftroyed, without fuch a diftemper, and 
without intoxication, but by iwallowing pernicious drugs or the like. 

Bkavade'va, Chande'swara, and Va'chespati, remark, that a 
gift, made for religous purpofes even by a diieafed man, is valid (III). This 
ihould be admitted, and is meant by JiWta va'hana, Raghunanda- 
n A, and others : but there is no queftion on the validity of gifts for reli¬ 
gious purpofes, fince Na red a limits the rules to civil donation (II 2) ; and 
this text (III) is quoted byMiSRA under the title of loans and payment, 
and is explained by us in the firft book, as applicable to the fubjed of the 
payment of debts. 


In fad, as rich and eafy fignifies pofleffing wealth and tranquillity, fo 
the text rnuft be acknowledged to fignify, that gifts, made by perfons in 
the circumftances deferibed, (agitated by fear &c.) are void. A gift, 
made by one influenced by avarice, is valid, if the profit be obtained ; elfe, 
it is void. But a donation, made without ownerfhip, is always null. Gift 
or delivery of things as wages, for pleafure, for purchafe, as a nuptial fee, 
as a grateful return, as a prefent to a worthy man, from natural affedion, 

or from friendfliip, are valid and irrevocable. Hence, what is given for a 

declared 



red religious purpofe, even in ficknefs, is not invalid ; for Ch andes 
wara holds, that a prefent to a worthy man is a gift for a religious pur- 
pofe i and it is excluded from void donations. Even a minor makes prefents 
on the eleventh day after his father’s death; though given by a minor, they 
are legal gifts : his feme being unripe, the donation maybe made by inftruc- 
tions from others, as he is taught to play at ball or the like. A gift may be 
made even by a perfon who is not his own mailer ; thus any man, having 
authority over him, may caufe him to give the tiling, for a neceffary pur- 
pofe. So, in other cafes : but a payment of wages or the like, by a man 
agitated by anger or the like, is valid, provided his mind be tranquil during 
that and at that time: otherwife it. is riot; for contracts are univerfa liy 
forbidden during a Hate of infanity or the like (LIV) . 


Menu A contract made by a perfon intoxicated or in* 
fane, or grievoufly difordered, or wholly dependent, by an 
infant or a decrepit old man, or in the name of another by a 
perfon without authority, is utterly null. 

LVIIL 

Ya’'jmyawalcya: —A contract made by a perfon intoxi¬ 
cated or infane, or grievoufly difordered, or disabled, by 
an infant or a man agitated by fear or the like, or m 
the name of another by a perfon without authority, is utter¬ 
ly null. 

Since there are no other texts of Me nu and Ya'jtnyawalcya, explain¬ 
ing illegal donation, the enumeration of void gifts mtift be taken from thefe. 
Singly, the gift of wages by a man pofTeiRng his fenfes is valid; joined with 
madnefs or the like, the intentional payment of wages during a lucid in¬ 
terval may alfa be valid; but fingly, a gift by a man affected by infanity or 
the like is void. Such is the meaning. 


ft the validity of gifts made in confideratian o! duty, not with Hand ing 
ficknefs, be intended by authors; then a (imikr donation, by an inftne per- 

A F fon. 



parity of reafoning in the want of pofitive texts, 
points mould be determined. 


Mi sra obferves, that gifts from an impulfe of Iiitf or anger have been 
explained in the cafe of loan and payment; and after premifing the words 1 in 
fadtf he inferts the text of CatVaVana (Book I, v. CCIV). 


What is the rule in regard to things given by an indolent man or the 
like, or by a weak man and fo forth ; for both are omitted? If extorted by 
fear or the like, the gift is void; if that do not attend the donation, it is valid. 
In fa<5t a gift, attended with any defeat, is void : but a donation, fpringing 
from a fufjicicnt motive, is valid. 

An obfervation fhould be here made. If .it be alked whether a commo¬ 
dity fold, and a loan advanced, be ifated in the number of irrevocable gifts, 
or in the number of void donations, and what is the rule refpedting them; the 
anj’iver is, the one might be comprehended under the term 'which has been ex¬ 
plained the price of a commodity {old, for it may mean a commodity receivable 
for a price; and the intereft of a loan may be deemed a prefent given as an 
acknowledgment to a benefadtor, but regulated by the law. Or what is de¬ 
clared by ordinances concerning loan and payment, may be added to the 
number of irrevocable gifts, under the remark of Chande'swara “ it is not 
implied that one text curtails another.’' 

Ca tv ay ana explains utcocha or bribe. 


LLX. 

Ca'tya'yana :—Whatever is received for giving informa- 
raation of a thief or a robber, of a man violating the rules 
of his clafs, or of an adulterer, for producing a man of 
depraved manners ready to commit thefts or other crimes , or 
for procuring a man to give falfe teffimony, 

2. That is all denominated utcocha or given on an illegal 
confideration : the giver fhall not be fined; but an arbitra¬ 
tor 


tor or 
guilty. 

W hen theft and violence are both committed, the offender is <{ a thief and 
robber.” “A man violating the rules of his clafs /’ an outcaft: Chandes- 
wara explains the terms fimilarlv, What is promifed to the per fori who 
produces a thief, a robber, an outcaft, an adulterer, or a man of depraved 
manners, or to a perfon who fuborns faife testimony, is called utcocba % 
the fame antbority exprefsly declares, that, if promifed, it fhall not be deliver¬ 
ed" i if given, it fhall be refumed, 

LX. 

•Ca'tya'yana If a bribe be promifed for any purpofe, it 
fhall by no means be given, although the consideration be 
performed; 

2* But if it had at firft been aftually given, it fhall be re- 
ftored by forcible means; and a fine of eleven times as 
much is ordained by the fon of Ga r ga. and by the fon of 
Menu.* 

A bribe promifed, as the fecompenfe of an evil aft, fhall not be given, 
though the confideration be performed. 

Ucc&cba, or utdchb, is of both genders, (mfculim and feminine,J as fhown 
in two different texts. 

If it had been firft received, and the information afterwards given, it 
muft be reftored. In this explanation, Misra, Change's wara, and the 
reft, concur. If he refufe to reftore it, he fhall be compelled by forcible 
means j and a fine fhall in this cafe be impofed: and that penalty is fixed at 
eleven times as much as was promifed, So Gh aKdes war a. 

Whom does the fine concern ? The receiver of the bribe. That the giv- 

* Another reading gives the name ofG/i.Av-A, 


intermediate perfon, receiving a bribe , fhall be held 
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the perfon who obtains ferret information by the difburfement of money) 
fhould be fined, he denies in the former text, “ the giver (hall not be fined.” 
But if an arbitrator or intermediate perfon (for the word has both f’fifes) receive 
a bribe, he fhall be punifiied. Herein the Vivdda Chintdmeni concurs. In 
if one be concealed, and another fearch for him, the intermediate per¬ 
son, deluded by a bribe and producing him, (hall be held guilty. Chan* 
0 £s war a explains it, “the intermediate perfon, and he, who caufes the 
“ bribe to be given, fhall not be puniflied i but the receiver fhall be fined 
“ eleven times as much.” His meaning is, that the giver, or perfon who 
caufes the bribe to be given, and the intermediate perfon employed, fhall 
not be fined. 


According to the Vivada Chintdmeni, the privative a is inferted j afaty4 t 
falfe tfimony. But home read/a/ytf, or true teftimony , Truth nmft necefla- 
rily be fpoken even without wages: but if a man, receiving hire, or the pro- 
mife of it, give true teftimony, it is proper he fhould reflore the money, 
because it has been received for a bufinefs, in which wages are improper. 
But he, who from avarice contents to a61 difhoneftly in giving falfe tefti¬ 
mony, fhould not be compelled to reftore what he receives, becaufe it is the 
price for which he fells his honefty. Thus they interpret the text. But the 
reading of the Vivdda Chintdmeni tends to maintain honefty : thus, if the 
practice fuggefted by fuch an ordinance be duly enforced, none would re¬ 
ceive a bribe to procure falfe teftimony j provided the promoter of a falfe fuit 
conceal it not. 


Others fay, what is given for a falfe accufation of theft* or ior the dif- 
covery of depraved manners, or to procure falfe teftimony, may be refumed ; 
and if promifed, it fhould not be delivered. On the queftion whether the 
giver fhall, or fhall not, be fined, (for he might be amerced, fince he commits 
$n offence,) the text declares, “ he (half not be fined/’ Since a falfe accufa¬ 
tion is infamous, there might be feme amercement impeded on the febomer as 
guilty of an offence ; but the law has excufed the fine. The intermediate per* 
fen, between the accufed and the fuborner, preferring the accufation from a 
motive of avarice, (hall be fined j or according to another conjiruhlion , he fliaft not 
be amerced ,* that is, he fhall not be fined in an equal amercement; but he fhall 

pay 
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a quarter lefs than the amercement mentioned in another place ; 
is guilty of an offence. The grounds, on which the bribe is reflored, are, 
that the gift is made for the purpofe of deluding : what is the rule, if it be 
given in earned ? It Ihall not be reflored, for it is given by an owner, who 
is his own matter. But what is given or promifed for the purpofe of delud¬ 
ing, is not good in law. “ If a bribe be promifed for any purpofe &c.” (LX); 
this means what any perfon, folely confidering the accomplishment of his 
purpofe, promiles for the fake of delufion : and this fhould be underttoocl 
of bufinefs, for which wages are not proper. 

LXI. 

Cat y ay an a ;— W hat has been given by men under the 
impulfe of lull, or anger, or by fuch as are not their own 
matters, or by one difeafed, or deprived of virility, or ine¬ 
briated, or of unfound mind, or through miftake, or in 
jeft, may be taken back. 

“ One difeafed;” affefled with difeafe and the like, or impelled by 
hunger and fo forth. A gift made by one deprived of virility is void, for he 
has not power over the family-eftate: but, if he give away what he himfelf 
acquired, the gift is valid. It is not directed, that one deprived of virility, 
buying a commodity, fhould not pay the price; hut , in regard to what is 
given through friend (hip, it is confident with reafon. 

** Of unfound mind /* naturally incapable of diftinguifhing right from 
wrong; or whofe mind is alienated in confequence of difeafe, or of magical 
arts ; or who is deluded by a promife in this form “ I will perform this 
work for thee.” 

B y faying, “ it may be taken back,” the gift is declared void. Donations 
made under the influence of grief or the like, or by a minor, mull be under- 
fiood from the concurrent import of this text with that ofNA'REDA(Lni). 

LXII. 

Vr i haspati ;-rW hat is given by a perfon in wrath or ex* 
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through inadvertence, or during difeafe, ftu 
madnefs, or under the impulfe of terrour, or by 
ntoxicated or extremely old, or by an outcaft or an 
or by a man affli&ed with grief or with pain, 


<SL 


2. Or what is given in fport; all this is declared ungiven, 
or void. 


3. If any thing be given for a confideration unperformed, 
or to a bad man miftaken for a good one, or for any ille¬ 
gal a£t, the owner may take it back. 

A gift made through inadvertency caufed by joy is not void; but what 
is given without difcrimination, the mind being difturbed by exceffive joy, is 
invalid : or it may be.underftood of what is given through joy originating in luft. 
Inadvertency or miilake have been already explained. “Extremely old; 
one whofe organs of fenfe are impaired: fo Misra. ,l Outcaft; banifhed 
for his crimes: the term is fb explained in the IdctnixcuTci. tf An idiot i the 
term is interchangeable with mu"J'ha already explained. “ Given in fport ” or 
in play : io the Ketnacara. The word is fynonymous with that, which 
has been already explained “ given in jeft,” 

te Given for a confideration;’ in expectation that the donee will pci* 
form fome work: if the confideration be not performed, the gift is void, To 
a bad man” (or to any unworthy man) ; as- the gift of gold to a man of 
the fervile clafs; or a prefent to a vicious prieft, where the declared intention was 
to give it to a virtuous prieft: for the text exprefles, “ miftaken for a good 
one.” However, what is given to an unworthy man, but without diftin- 
guifhing, whether it be intended for a worthy perfon or not, is valid ; for it is 
declared that every donation produces fruit; and none is declared univerfally 
unworthy of gifts. 


LXIII. 

Menu:— -A gift to one not a Brahmana produces fruit of a 

middle ftandard; to one, who calls himlelf a Brahmana, 

double; 



^ double; to a well-read Brahmana , a hundred thoufand. 
fold ; to one, who has read all the Vedas , infinite. 


LXIV. 


Uncertain : — Gifts are ever deemed virtuous, even though 
prefented to a Swapaca or the like; but efpecially, if giv¬ 
en at a proper time and place, in proper form, and to a 
worthy man. 


These texts cannot be faid to relate to the gift of food; tor there is no 
fuch limitation. The expreffion, “ ft one tranfports not done over the deep/* 
is intended as praife of men who deferve gifts. 

“ To a perfon who calls himfelf a Brdbmana f who fays, “lam a Brah¬ 
mana," but in fa6t belongs not to the facerdotal clafs: and he muft neither 
be vicious, nor degraded. “ Ever/’ at all times and in all countries, “ gifts 
are virtuous/' or produdive, even though, prefented to a Swapdca , (a mixed 
clafs equal in degree to the Chdntldla,) that is, prefented to any perfon: but ef¬ 
pecially, if given “ at a proper place" in a country frequented by the 
black antelope, or on the banks of the Ganges or the like; “ at a proper 
time,” during an eclipfe of the fun or moon ; “ in proper form,” look¬ 
ing towards the eaft, delivering cufa, tila, and water, and fo forth; “ to 
a worthy man,” to one who has read all the Vedas; fuch gifts “ efpecially’* 
produce fruit; they produce the greateft reward. 

“For any illegal adfrom this exppfition of Ch ande's w ar a compared 
with the glofs of Cullucabh ATT a on the text of Menu (XLVIII), “ if 
the man, afkir.g a gift for fome religious ad, do not perform it, the 
owner may refume a gilt thus applied to a purpofe different from a religious 
one,” his meaning may be thus ftated, “ for au ad not religious i for he ad¬ 
mits fuch an explanation of the text formerly quoted from Go t am a. Con- 
fequently, if a man afk and receive a gift for a religious ad, or for confump- 
tion, and give it to a harlot, the donation is void. 

What is given for a falfc aecufation of adultery, is a void gifts what 

Naked a 
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for that cannot be eftabliihed in 
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cxpiiuiicu, according 
this appears wrong; 
a red a to the fame purport. 


LXV. 

Na'reda:— But what (hall be given ignorantly to a bad 
man called a good, one, or for an illegal a£l, muft be con- 
fidered as ungiven. 

From the term ** ignorantly/’ and from the word “ but/’ it appears, 
that this text does not let forth the invalidity of a gift delivered as a bribe 
for an accufation of adultery: and there is no difficulty in faying, that the 
text of Vr ihasf ati relates to the fame fubjett. 

It that, for which the gift is made, be not performed, the giver may re¬ 
fume it: fo the Vivdda Cbinidmeni . Confequently, if a man, faying u 1 will 
give it to dancers,” do not fo appropriate the gift, it may be relumed. But, 
the matter being trifling, a generous giver will not refume.it: fuch is the 
cuftom. 

All thefe opinions fhould be admitted: but it muff; be copfidered, that, 
fince the text lall cited expreffes “ what is given to a bad map called a good 
one,” it would be elegant in the former text to limit “ miftake” to the thing to 
be given; elfe there is a vain repetition. 

LXVI. 

Got am a The words of a man influenced by wrath, ex- 
ceflive joy, terrour, ficknefs, or avarice, or of a minor, of 
a decrepit old man, of an idiot, or of one intoxicated or 
mad, are vain. 

LXVII. 

Na'reda: — He, who foolifhly receives what is deemed un- 
given, and he, who gives what may not be legally aliened, 
fhould be punifhed by a king, who knows the law. 


Void 


r Q id gifts of' fixteen forms, as mentioned by Narked a 
property, of eight forts, as declared by the fame. 


and unalienable 
The Retndcara . 


The cafes, mentioned by other fages, fhould alfo be admitted: and what 
is extorted by force is likewife confidered as ungiven (Chapter It, v. X ); and 
that is comprehended, in the text of Na'reda, under gifts through fear. 


A fine is ordained for him who gives what may not legally be aliened, 
not for the receiver: therefore it is not inferred, that it ftiould be reftored. 
It follows that a gift/ of what regularly Ihould not be aliened, is neverthelefs 
valid. If any one give away joint-property, another owner comes and fays, 
“ what power had he to give the whole ? Reftore therefore my fhare. 5 ’ He 
cannot fay, “ reftore the whole eftate.” Such is the ufage feen in practice : 
but Cuftom is derived from the ancients who were verfecl in the law. It can¬ 
not therefore be forcibly abrogated : but in fome inftances cuftom ha ; been 
partly changed by felf-authorized moderns, who pretend to wifiom and neglect 
the law. To reconcile it, refped fhould be fhown to the rules of jurifpru- 
dence, obferving alfo time and place. 

LXVIII. 

Menu : '—Let him fully confider the nature of truth, the 
ftate of the cafe, and his own perfon; and, next, the wit- 
neffes, the place, the mode, and the time; firmly adhering 
to all the rules of pra&ice. 

Let the king, infpe&ing judicial proceedings, deted fraud, and view the 
truth 5 let him confider “ the cafe,” or what belongs to it (for the term may 
be taken as a derivative bearing this fenfe) ; that is, the forenfick pradice 
refpe&ing fuch things, whether cattle, gold, or the like: let him avoid tri¬ 
lling errours, left he be derided for his want of fagaeity f and let him con¬ 
fider his own perfon, remembering that by juft decifions he will partake of 
celeftial bills, and fo forth : let him confider the witnefles, whether they be 
obfervant oi truth or not: let him confider the place and time, whether they 
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helm table; and the form, whether the point contcfted be in its nature proba¬ 
ble or improbable, and fo forth. 


CulldCabhatta. 


Others thus explain the text j let him confider the truth; “this man 
fpeaks truth; that man fpeaks deceitfully:” let him decide the matter, de¬ 
tecting fraud and fo forth. The fame is intended by Cullucaehatta. 
Let him confider the wealth of the party ; his afl'ets for the payment cf a fine : 
confequently the meaning is, that an amercement fhould be knpofed according 
to the ability of the offender. Let him confider “ his own perfon let him re¬ 
flect, “ who am 1 ?” I, who am appointed by the fupreme ruler to diferiminate 
juftice and injuflice, have no other friend; neither the accufed, nor theaccufer, 
is a friend to be treated with partiality.” This is alfo intimated by Cullu ca¬ 
sh atta. Let him confider the witneffesi let him confront and examine them 
to afeertain whether they fpeak from contrivance or relate the faCt. Let him 
decide the matter by incidentally inveftigating the place and time, and fo 
forth : in what place, and in what occupation, to approach the wife of an¬ 
other is a high offence ; let him invefligate all that, to impofe the fevereft fine 
for an offence committed in that place and in that occupation. Again; fince cri¬ 
minals, deferving capital punifhment, are numerous in times abounding with 
iniquity, the depopulation of the realm might be apprehended; in that 
cafe, inftead of capital punifhment, let him confifcate the whole eftate of the 
offender, command ignominious tonfure, and inflict other puniihments, accord¬ 
ing to the nature of the offences, including theft. Let him confider “ the 
form,” or nature of the aCls: even if the aCt be proved to have been done in 
jeft or the like, he muft infpedt the judicial proceeding. 


END OF BOOK II. 
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BOOK HI. 

ON THE NONPERFORMANCE OF AGREE* 

MENTS, &c. 

CHAPTER! 

ON THE NONPAYMENT OF WAGES OR HIRE. 

SECTION I. 

ON SERVANTS AND OTHERS BOUND TO OBEDIENCE. 

I. 

V RIHASPATI: —Unalienable property and other titles 
of gift have been fully declared; the rules for fervants 
are now delivered: and firft is propounded the title of 
promifed obedience ; 

2. Next nonpayment of wages or hire; and laftly difputes 
between matter and herdlman in their order. This is the 
triple diftin£Hon of fervants. 

i his topick of perfons promising obedience, and of fuch as are difobedient, 
is a title of law. The Chintdmenu 

Unaliena* 
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given, and what is, oris not, a valid gift) have been fully declared,* next 
in order the law refpe&ing fervants is delivered. What relates to him, 
who promifes obedience but yields it not, is a title of law, as difobedience 
and fo forth: that is firft propounded ; the cafes are decided with penalties 
as fpecified in their proper place. “ Next, nonpayment of wages or 
withholding the hire of labour: afterwards the difputes between mafter and 
herdfman are declared in order: this diftinftion of dependent bound to obe¬ 
dience, of hireling receiving wages, of fervant (fuchas herdfman) differently 
maintained, forms the triple diftin&ion of fervants. Such is the fenfe of the 
text; confequently, the rules refpeding them, together with thecontefts 
between mafter and herdfman, forma {ingle title of law, according to 
Vr ihaspati. 

But other lawyers, finding in the Retndcara a different reading of the text 
of VrThaspati , ( A$uirujhabhyup'etya, inftead of "Suirufhdm abhyupaitya ) 
fay, that the title of judicial procedure is named Atubrti/hdbbyupetya, a’ 
compound in which the laft word is the fubjeft, “ difobedience of him 
who has promifed obedience f for it is fimilar to the compound Rajadanta, 
king of teeth by the rule of Cr amadiVwaka'charya ; “ in fome 
other inflances alfo the fubjefi is placed laft.” Na'reda likewife fo de~ 
nominates, this title of law. 


II. 


Na'reda:—-When a man yields not the obedience he has 
promifed, it is called a breach of promifed obedience, 
which is a title of law. 

Literally , that man, who, protnifing obedience, yields it not, is named 
by the forenfick term of “ not obedient as he had promifedor his breach 
of duty is a title of judicial procedure, called (Asu&r&jhabhyupetya) dif¬ 
obedience of him who has promifed obfervance ; confequently, the appofi- 
tion gives this fenfe, “ his title of law is,' 1 inftead of ** it is a title of law.” 
They thus explain the laft verfe (I 2) ; “ the diftindt rules refpecting fer¬ 
vants, (under the heads of breach of promifed obedience, nonpayment of 


wages 


wmsTffjr 



The title of law refp^ding him, who, promihng obedience (or com¬ 
pliance with commands), afterwards yields it not, is called ( abhyupetyd - 
SusrujhaJ promife and difobedience. The Mitacjhard, 

In fad, the words do not form a compound : confequently the fenfe of 
Vr YhaspatTs text is, “ the promife and difobedience are firft propound¬ 
ed; and thereon refts a &ovk>\z fubjeB of conteft.” He mentions it, u wa¬ 
ges &c.nonpayment of wages, and difputes between matter and fer- 
vant, are delivered in their order: ‘‘this, which will be mentioned, is the 
triple diftindion of fervants namely labourer. Have, and herdfmau. 
The fenfe of Narked a*s text is the fame : neither is there any nsedlefs repe¬ 
tition i for in the firft hemsftich the title of law is not named. Nor is there 

i 

any thing fuperfluous in it; for it is ftated by way of example: the 
firft hemiltich deferibes the perfon implied by the name afligned in the 
fecond ; and it is intended yo exclude accidental difobedience. The text 
Should be thus interpreted. 


nt. 

Na'reda deferibes fervants Persons bound to obedience 
are in law declared by the learned to be of five kinds; 
four are fervants or labourers, the reft, namely the flaves, 
are of fifteen forts. 

But in the Mit acjhard it is read; “ among thofe, the flaves are fifteen.”* 
j he fenfe is, perfons bound to obedience are fervants of five kinds; four are 
labourers ; the other, called flave, is of thrice five* or fifteen, fortu Vij- 
NYa'neVvvara, Wchkspati Misra, and others fo explain the text . 

IV. 

Vr i hasp ati :—They are declared to be of many forts, accord- 

* ST 04m inftead of Offiah, 

41 ing 
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work; and four fold for fcience, for to 
iedge, for love, or for pay. 


2. Of thefe again, each is diftinguilhed according to the 
difference of work. 

They (fervants) are declared to be of many forts. How ? According to clafs 
and Work j according to the dittin&ion of tribes and of labour. He mentions 
the diftin&ions of work; ** lcience &c.” “ Science knowledge of the 

Vidas and the like. “Human knowledge!*’ {kill in arts and the like, 
explained in the dictionary of Amera, arts and ordinances, or human faiences, 
** Lave becoming a fervant through the influence of love. Pay,” lite¬ 
rally wealth } that is, money or goods. According to the diftin&ion of labour 
for thefe caufes, fervants are diferiminated $. thefe four kinds are again 
diftinguilhed according to, the difference of work: all this will be explained. 

V. 

Naked a: -—A pupil, an apprentice, a hired fervant, and 
fourthly a commiffioned fervant, perform work; Haves 
are thofe born of a female flave in the houfe, or the like. 

«« A pupil’*' is one who feeks the acquijition of fcience j an apprentice 
feeks the acquijition of fkill in arts; a hireling and a commiflioned fer- 
van.t both feek pay. A fervant “ for love" is a flave of a particular deferip- 
tion ; the other flaves are fimilar to fervants for pay. Thus the fenfe is the 
fame as in the text of V rIh asp a t 1. 


VI. 

Na'reda : * — The wife have declared their general depen¬ 
dence. 


Here fome explain dependence, or not being their own matters, as denoting 
that they are incapable of acquring wealth for themfelves. But others hold their 


* Not named in the original, but the texts, which precede and follow this, are delivered as Nv're- 
B a’s ; and it feems to be implied, that this a!fo is footed from the fame authority. T. 

dependence 
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jendence to mean fubje&ion to a matter; confequently the fenfe is, they 
commit a fin, and fhall be punifhed as is proper, if they adt without, or a- 
gainft, their matter's commands: but there is no ordinance fhowing univer- 
fally the property of their mailers in what is acquired by them ; but where, 
and when, it is fhown by the law that Haves or others are incapable of pro¬ 
perty i even there, and then, what they acquire, becomes the property of their 
mailers : and this mention of dependence is intended to determine contefts res¬ 
pecting the independence of mafterand fervant, or of teacher and pupil. 


VII. 

Na reda notices the diftin£tion of fervants by clafs : ■— He is 
called a labourer by clafs, and has a diftinfl fubfiftence. 

The meaning is, whatever be the fervant's clafs, he fhould perform the 
Work of it; and his fubfiftence and abode fhould alfo be regulated by his clafs. 
For inftance, the ufe of arms, and a habitation in the heft place, for a CJba- 
triyai clearing forefts and the like, and a habitation in the worft place, for 
the loweft ''Sudra. 

VIIL 

VrIhaspati deferibes the pupil The triple fcience is de¬ 
clared to be the Rick s Yajufh , and Sdma-vedas ; for thefe, 
let him pay obedience to a fpiritual teacher, as dire&ed 
by the law. 

The Rich and other Vedas are mentioned generally, comprehending the 
M'harva*vida and the like. <f The obedience directed, or preferibed, by 
the law confequently, though it be not fpecified, obedience is neceftary ; 
and lie, who yields it not, may be reproved or chaftifed by the teacher; and the 
preceptor offends not. For the lake of fcience, obedience to an inftruCtor muft 
aifo be yielded by others than a Brdhmana; for they ftudy ordinances or 
human fciences. This muft alfo be under flood. 

IX. 

Nareda:-— Until he acquire the fcience, let the pupil di¬ 
ligently 
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igently obey his preceptor 5 his condu& Hiould be the 


fame towards the preceptor’s wife and his fori. 


2. Afterwards , performing the dated ceremonies on his re¬ 
turn home, and giving to his inftru&or the gratuity of a 
teacher, let him return to his own houfe: this condu& is 
prefcribed to the pupil. 


By this a pupil is declared to be a fervant. 

The Retnacam, 

Here the punifliment of a pupil, if he do not yield obedience, is not or¬ 
dained : hence, imee it is not here directed, no amercement is paid to the king, 

X. 

Smlti:— But in cafe of ftrife between teacher and pupil, 
father and fon, hulband and wife, or matter and fervant, 
their mutual litigation is not legal. 

By this, judicial procedure, in fuch cafes, is not forbidden ;* but Menu 
declares, that punifliment may be inflidted by the teacher (XI).- It appears, 
that, if it could not be borne, the acquifttion of fcience would be prevented. 


XL 

Menu A wife, a fon, a fervant, a pupil, and a younger 
whole brother, may be corrected, when they commit 
faults, with a rope or the final! fhoot of a cane; f 


2. But on the back part only of their bodies, and not on a 
noble part by any means. 


<« Performing the ftated ceremonies on his return home” (IX) ; per¬ 
forming the Samavarttana facrifice, and giving the teacher’s gratuity, for 

_ _____~~ ~ V... 

* l the negative to be an errour of the manufeript* T. 

+ May l quote a maxim of no left authority ; Setiparidbpir QHttim fufofbtfyi nc ftrike MU 

a with » bloffom* a wfi guilty* of a hundred faults l T* , 







( 3*5 ) 



tla^iakc of obtaining perfect fruit from his own a61 of jltidying, let him return 
home to ajfime the order of a houfeholder, or married man . Such is 
the fenfe of the text (IX 2 ). 

A pup 1 l is mentioned under this title of law to determine the rales ref- 
pe&ing chafiifement of a pupil by a teacher, and fo forth. 


XII. 


Go'tama —The corre6lion of a pupil for ignorance or in¬ 
capacity Jhould be given with a fraall rope or {hoot of a 
cane; the teacher {hall be punilhecl by the king, if he 
{hike with any other inftrument. 

Vijnya'ne'swar a fays; if a teacher, from an impulfe of wrath, ftrike 
bis pupil with a great ftaff on a noble part, then, fhould the pupil, hurt in 
a mode contrary to law, complain to the king, there exifts a iubject ofliti- 
gatioa. 

If it be faid, that this contradifts the text cited (X), Vijnya'ne'swar a 
replies; it is not intended to forbid important funs on the part of pupils 
and the like, for in fome inftances their fuits are admitted ; but the litigation 
of teachers and the reft is not laudable either in a moral or civil view; there¬ 
fore pupils and others fhould, in the firft inftance, be difcouraged by the 
king, or the court: this is the implied fenfe of the verfe (X); but in very 
important cafes, the fuits of pupils and the reft may be entertained in the 
form mentioned. 

But others hold, that the fuit of a teacher againft his pupil, a father 
againft his fon, a mailer againft his fervant, and, by parity of reafoning, a 
hulband againft his wife, is not legal, becaufe the pupils and the reft are 
dependent on their teachers and fo forth, and may be punilhed by them: the 
text (X) fhows this very rule, and does not forbid the fuit of a pupil and 
the reft againft a teacher and fo forth; for Gotama direfls, that a pre¬ 
ceptor, ill treating his fcholar, ftiail be punifhed (XII). The text in quef- 
tion (X) flgnifies, that the pupil fhould proceed, in other matters , with the 


4 K 


previous 
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The meaning is, that a fait preferred 
before the king is irregular; and, preferred by the teacher-againft his pu¬ 
pil, is forbidden. But, if the pupil, or fon, violate his duty, and the 
teacher, or father, being weak, is not able to correcl him, it is confident 
with common fenfe that he fhould then apply to the king; for by violating 
his duty the pupil, or fon, abfolutely becomes f&Jke&ia or irreligious.* 



( 


previous knowledge of his teacher. 


This they alfo hold. 

The full: of a teacher, if his gratuity be not paid, is not mentioned by 
any other author j but hell is ihe pupil's fate, if he pay not a gratuity to bis 
injku&or ( Book II, Chapter III, v. XXXiV). 


From the text already cited (IX 2) it appears , that folong, {until the flat* 
edceremonies be performed,) obedience is required, and the pupil is dependent 
on the teacher (v. VI, and Book II, Chapter IV, v. XV 2.). Therefore 
he fhculd not go any where, nor confumeany thing, without his preceptor’s 
orders ; and what he acquires by labour, fhould be delivered to the teacher. 


XIII. 

Ya'jnyawalcya:—When called, let him ftudy; and deliver 
what is gained, to him (namely to the teacher). 

'What is given by him, may be confumed ; what is acquired by labour, 
may not be given to another: but, if either paternal wealth, or property ac¬ 
quired by the pupil during his minority, be given away, unknown to the 
teacher, or notwithftandingbis prohibition, it is neverthchfs a valid gift; but 
there is offence in violating the prohibition. 


Let him deliver what is gained, to the teacher (XIII): this is a moral or¬ 
dinance ; for it is placed under that head. Confequently duty is violated, 
if it be not delivered to the teacher; but he cannot forcibly take it: 
and, iitice the pupil is the owner of that property, even what is then received 
as aims, may, if the fcholar give it away, be a legal donation. If this be 

* literally, taking the marks of the four aider* (as explained in Akkra's dictionary); but orherwife 
explained io this work { Chapter II}* 

alleged, 
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:d, they fay : the fame rule is eftablilhed in this cafe, as In that of learn¬ 
ing arts (XX); the pupil is like a Have to his preceptor; and during that 
period 0/* tutelage is every way dependent. But according to Ji'mu'ta va- 
hana and others, it Ihould be affirmed, that what is then acquired by la¬ 
bour, if it be given away, becomes a valid gift; for the cafe is fimilar to thai 
of a wife and the reft. 


The pupil muft alfo perform other labour in his preceptor’s houfe. 

XIV. 

Ya'jnyawalcya:—Let him conftantly promote his teacher’s 
benefit by every exertion of mind, fpeech, body, and action. 

Axn fuch pradice is ftiown, in many inftances, in the MabAbhdrata and 
other works. 

XV. 

Ya jnyawalcya— 1 MosE, who are endowed with memory, 
and who are void of malice, intelligent, pure, and aufpici- 
oas, ihould be legally inftru£fed, that they may be juft, 
able, acquainted with what is good, and learned. 

I? rom this diredion it Ihould be deduced, that a pupil, endued with fuch 
qualities, and free from fuch defeds, having undertaken to ftudy, cannot 

properly be abandoned without a fault. 


V ij n ya ne swara fays; treating of the pupil, apprentice,, hireling, and 
commiftioned fervant, the conduct of the pupil has been firft propounded 
by the text already quoted { XIII). 


XVI. 


Vrihaspati defcribes an apprenticeA rts, confifting of 
work in gold, hufbandry and the like, and the art of dan¬ 
cing and the refi, are called human fciences; let him, who 
ftudies thefe, perform work in his teacher’s houfe. 

Ik 
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n the expreflion, “ gold, hufbandry, and the like,” are comprehended 
work in wood, traffick, and the red'. Dancing and the like include dnging 
and fo forth. In the Chintameni the text is read; “arts, /rathe manufac¬ 
ture of vedels of gold and the like, and the art of dancing and fo forth, are 
called &c.” In fadl, Ikill in bufinefs, which requires ftudy, but is different 
from [acred fcience, is human knowledge. This fenfe remits from the text. 
He Ihould perform, in the houfe of his preceptor or teacher, work relative 
to the art to be learned by him; as the manufa&ure of golden veffels, and the 
like, in the houfe of an inflru&or who works in gold; not labour of a differ¬ 
ent nature, as the thatching of a houfe and the like. 

XVII. 

Na'reda : — Let him, who wifhes to acquire his own art, 
with the afTerit of his kinfmen, rehde near an inftru&or, 
fixing a well afeertained period of apprenlicejhip: 

2. Let the teacher inftru£t him, giving him a maintenance 
in his own houfe; and not employ him in other work, 
but treat him as a fon. 

“ To acquire his own art;” the art fuitable to his clafs. ** A time, or 
period, afeertained” by the atteftation of witnefles, “ Not other work” 
but that which is proper for intimation in the art. 

The Retnacara. 

“ Let him refide near his teacher” (dcharyafya vafed ant'e): by this is 
exprefled the derivation of apprentice (ante van), or pupil for infruhlion in 
arts. “ Giving him a maintenance the compound term may he explained, 
to whom fubfiftence is given. The teacher himfelf muff allow a mainte¬ 
nance to his pupil; his own benefit is the performance of a duty, reputation 
gained, and fome profit. In fome places of the Retnacara , the reading is, 
,e giving hire Hill a fubfiftence is meant by the word. “ hire.” 

Ik like manner, if a pupil for thefiudy of the Vedas need a maintenance; it 
is proper that the teacher Ihould give it. It is not mention 2d in the law, 

becaufe 
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of a ftuaent in the 
Vedas : yet it fhould be done; for otherwife duty is violated. 

,{ But treat him as a fon” (XVII) ; not, like a ilave, employ him at 
pleafure. 

XVIII. 

Ca'tya'yana dire£ts a penalty for employing an apprentice 
in other work: —He, who does not inftruft his jcholar 
in the art, and caufes him to perform other work, {hall 
incur the firft amercement ; and the pupil is therefore re- 
leafed. 

“ He, who does not inftrud his apprentice in the art •” the teacher, who, 
having promifed in ft; nations, but, either employing the fcholar much in other 
work, or adting from the impuhe of wrath, does not teach him the art, fhall 
incur the firft amercement : and the pupil may forfake him, and go to another 

teacher. 

Then how is he required to perform work (XVI) ? Some reply; it is 
not forbidden to require obedience from him : but it is forbidden to employ 
him in bufinefs inconfiftent with inftrudtion, and occupying much time ; fuch 
as travelling to many places, thatching a houfe, and the like. But others 
hold, that work, in the text of Vrihaspati (XVI), intends the bufmefs 
which is to be learned j it corresponds with the text, “ the profit of what¬ 
ever work he may there perform” (XX) : and he fnould be employed in 
fuch labour. But if the teacher inftrudt him to the beft of his knowledge, 
and do not employ him in other work, then the pupil, forfaking his teach¬ 
er and going to another, fhall be chaftifed. 

XIX. 

Nareda:—But he, who deferts his teacher though infiruct- 
ing him and not culpable, {hall be compelled by forcible 
means to refide with him, and is liable to ftripes and 
confinement. 

4 L “ Cor for at. 



( 329 ) 


came moral duty alone is the principal eonfideration 


MINlSr^ 


I ( 330 I 

Corporal pumfhment »” blows and the like ; “ confinement,” or reftraint: 

fo a certain author has explained the terms . 

The Retnacara. 

u Confinement;” binding. 

The Chintameni. 

Tt>it lofs of life fthe literal fenfe of the frfi ter raj would be incongruous. 
This is considered. The teacher Should himfelf inflid the ftrjpes or other 
punifhment, according to law, not on a noble part by any means (XI 2), but 
with a dmail rope or Ihoot of a cane (XII). The fame chaftifement is pro¬ 
per for defertion, and for ignorance. The Spiritual preceptor and pupil are 
fimilar to the teacher and apprentice, but are diflinguifhed by the difference 
of their. motives: the pupil fludies the $?eda on account of duty; the ap¬ 
prentice learns an art for the fake of wealth. Thus dome interpret the law. 

Others hold, that a pupil may be punifhed by the teacher, if the pu¬ 
pillage were undertaken with the alient of kinfmen ; for he has not tutor¬ 
age, unlefs apprenticefhip were agreed to: and here a lawfuit arifes on 
application made to the king. 

But in fad h appears from the mention of the afient of kinfmen, that 
the pupillage laffs fo long as the kinfmen do not withdraw the hoy ; in the 
mean time corredtion may be given by the teacher: but, if his kinfmen with¬ 
draw him, a fuit; may be maintained ; and if the pupil have no kinfmen, 
Jill it is inferred, that a lawfuit may arife on account of defertion. 

Ifv through an aptitude to learn, the pupil become perfedtly intruded 
in his art before the expiration of his apprenticelliip, he fhall neverthelds 
ferve his mailer the full time. 

XX. 

Na'Reda "Though he have learned his art , the appren¬ 

tice muttfulfil his ftipulated time: and the profit of his 

labour during that period fhall belong to his teacher. 

“ Sti- 




..v ^ 7 

** Stipulated time,” the period agreed to. u The profit of his la¬ 
bour }** wages or hire, and the like. 

The Retndcara. 




■ 


The hire receivable, by the favour of the teacher, during the period of 
inftruflion; in that the pupil has certainly ownerfhip. 



Ya'jnyawalcya:— 1 Though he have acquired his art, the 
apprentice muft refide in his matter’s houfe during the 
period ftipulated, receiving his fubfiftence from the teach¬ 
er, and giving to him the fruit of his art* 

The apprentice muff refide in his teacher’s houfe during the ftipulated 
period; that is, fo long a time as was agreed to i for infiance, “ I will re*, 
fide in thy houfe four years *o ftudy the art of medicine. ” Jffuchan agree¬ 
ment were made, even thou§ i he have gained the reqmfite knowledge before 
the expiration of four years, flill he muff refide there . How fhall he refide 
there f The anfwer is, receiving fubfiftence from his teacher, and applying 
to his benefit the fruit of thofe inftrudions he receives from him. He mull 
fo refide ~w his teacher's houfe. 

The Mitacjhardi 

Here it jhouldfeem from the expreffion, “ the profit of his labour” &C, 
(XX), that the teacher has ownerfhip even in what the pupil acquires 
by voluntary exertion in traffick and the like, independent of his art, and 
by agriculture orfimilar means, and by treafure-trove or other accident . It 
cannot be faid, that it may belong to his father, under the texts cited in a 
former chapter (Book II, Chapter IV, v. LVI), becaufe there are no grounds 
for fele&ing one rule in preference to the other. His kinfmen have affented to 
bis apprenticefhip (XVII) j and, according to law, it is the duty of an ap¬ 
prentice to acquire wealth for his teacher. Nor fhould it be faid, that the 
work meant (XX) is limited by the title, under which the text is placed, to the 
bufinefs to be learned. There is no authority for inch a limited conftruc- 
tion. Thus fome expound the law, 

But 
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ut others allege, as a cuftom, that the fruit of what is done through 
means of the teacher, fin confequence of infruffions,) belongs to him j but* 
in the cafe of treafure-trove or the like, the waif is taken by the pupil. Ac¬ 
cording to Ji'muta vahana, the pupil has, in every inftance, a right 
to retain what is acquired by himfelf: this fhould be confidered. 


XXII. 

Nareda:-—At the expiration of the period, the apprentice, hav- 
ing acquired his art, and formally delivering to the teacher 
the heft reward in his power, departs with his permiffion. 

« Having acquired his artthis intimates that, if the art could not be 
learned in the time firft ftipulated, he fhould flay, again fixing a period 
of further apprentice/hip ; not that he fhould flay until the ftudy be completed 
within the time firft ftipulated. For the ftipulated period is fhown to be 
the principal confideration , by direfiling the apprentice to fulfil his time even 
though he have learned his art . (XX). 

When the time, or ftipulated period, is expired, the apprentice departs , 
having prefented a gratuity to the teacher, after formally walking round him; 
and this is done as a token of refpett: obtaining his approbation to the beft 
of his power; giving the beft reward in his power, and obtaining his infruSor’s 
approbation ; or doing that, which is the beft reward for the teacher. “ To 
the beft of his power 1 ' refers to the reward.* . 


This (the apprentice) is the fecond labourer, a firm ant for human know¬ 
ledge (IV). A fervant for love is included among flaves and will be hereafter 
mentioned. Na'reda deferibes the third labourer, by the name of hired 
fervant. 

XXIII. 

Na'reda : — Labourers fhould be confidered as of three 
forts; higheft, middle and low: the hire of their labour 
fhould be proportioned to their ftrength and to the bene¬ 
fit derived from their exertions . 


f The lali remark has guided the translation. T. 
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A soldier is the higheft of thefe; a fervant in hufbam- 
r is middlemoft; a carrier of burdens is lowed *. this is 
the three fold diftinction of hired fervant. 


" &&&*” benefit. « Hire of their labour/’ the wages fixed for their labour, 

The R i'tndcara * 

Consequently wages fhould be given according to the ftreogth of the 
fervant, according to the work effected, and fo forth : for inftance, one 
hired leader by his own exertion, repels a hundred hoftile armies 5 another 
repels one foreign army; their wages fhould be proportioned to their power. 

benefit j particular effeft of fervice, explained by the fage himfelfj “a 
foldier is the higheft of thefe.” Or it may mean, that foldiers iliould be diftin- 
guifiied according to their principal, or inferiour charge j as the foldier polled 
in trie rear, oo, in regard to the man who thatches the houfe, or who col* 

lefts the graft, or the like: their wages fhould be paid according to their 
work. 


xxiv. 

Vr ihaspati : • The fervant for pay is declared to be of 

many forts; another is the fervant for a {hare of the gain. 
Of ail, a low, a middle, and a high rank is propounded. 

2. A servant hired for a day, a month, a fortnight, fix 
months, or a year, muff perform the work eng aged for; 
and he receives the promifed reward. 


4 


3- The foldier is the higheft of thefe ; the ploughman is 
the middlemoft; the porter is declared the loweft, and fo 
is a fervant employed in the bufinefs of the houfehold. 


^ A servant of the fecond defeription is declared to be one 
_ lret ^ f° l a of the gain in the fervice of a perfon li vine 
agriculture or by attendance, on herds of cattle: no doubt h< 
lh?ai receive afhare of the grain produced, or of the *” 

4 M 
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Til£ fervant for pay is of many forts, or defcriptions * a hireling, an 
agent, and the like: another fervant for pay is called a labourer for a 
jfliare of the gain. Thefe are the iervams for pay mentioned by Vr ih as- 
pati , in a former text (IV); for the labourer fora Chare of the produce 
is a fervant for pay given in the form of a Chare. Of all the fervants for 
pay, except the labourer for a Chare, a low, a middle, and a high ramc is de¬ 
clared : this has been alfo mentioned by Na red a (XXIII), and fhall be ex¬ 


plained. 


He, who undertakes lbrvice for one day, *s a fervant for a day. So a fet- 
vant for a month. u Half,” in the text , Cignifies half a month, or a fortnight ,* 
a fervant for half a month or a fortnight : fo a fervant for fix months, and a 
fervant for a year. “ Each mud perform the work engaged for: hemuffc 
perform that very work, which the petfon Clipulafed when he hired him as 
a fervant j and not, any other work. T bus, hired on a flipulation foi bring¬ 
ing water, he need not carry burdens, nor bring wood from the forefi ; but 
hired on a flipulation for bringing fuel from the forefi, he mud fetch 
wood. In cafe ofdifpute, it muft be determined by the tenour of the compact. 
But if they mutually confent to other employment , then every thing is proper 
by mutual agreement 5 no fuit can be maintained at a iubfequent time, for the 
party has himfelf previoufly conferred. But if a porter, hired to letch wood 
from the forefi, finds imminent danger to his life in that employment, he has 
a right to quit it, notwithftanding his previous agreement. If he undertook 
it, knov/ing the great rifk of life, and afterwards, again hearing of the dan¬ 
ger, or not hearing of it, recede, what is the rule in that cafe ? In the caie 
of imminent danger the employer cannot compel him, if he r efufe to a- 
bide by his agreement. But this rule is not applicable to foldiers and the 
like % for their employment is connected with rifk of life. 1 his fbould be 
confidered as confident with reafon. 

“ He receives the promifed wages” (XXIV 2): When he flipuiateslefs, 
or more wages, than are given by people in general for the fame work, the 
flipulated hire is received under the authority of the text. If he ilipu- 
late more or lefs wages, than are proportioned to the work, that very hire 
fhould be received. But an agreement for lefs, or greater wages, unin- 


tentionly 


MWisr*,, 
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nally made, either by deceit through falfe promifes, or extorted by forcd 
or the like, is not valid, as ftipulated intereft, not fpecially and freely promif* 
ed by the debtor, need not be paid (Book I, v. XXXVII). This (hoald be ad¬ 
mitted and is neceflary: but greater favour depends on the will of the mailer. 


Of thefe fervants for pay, the foldier is the highefl in rank (XXIV 3), 
This is not exclufive; for it is proper alfo to confider a perfon {killed in ac¬ 
counts as included among fervants of the firft rank. A ploughman ant! feu- 
vant in hufbandry are ultimately the fame : nor is this exclufive j for an 
architect and others are entitled to a place in the fecond rank. “ A porter 
Sec” (XXIV 3) : this is firnilar, fince there are other fervants declared 
equal to him : “ and fo is a fervant employed in the bufinefs of the houfe¬ 
hold” (XXIV 2) } bringing things for the ufe of the houfehold, and the 
like : he, who performs thefe various offices, is alfo a fervant of the lowed: 
yank : and others are alfo comprehended in the mode pointed out. Nor does 
it derogate from Na reda, that he has not mentioned the fervant employ¬ 
ed in the bufinefs of the houfehold. 


« ( 


Another is the fervant for a fhare of the gain what is thus men¬ 
tioned (XXIV 1), feparates two titles. The fervant, to whom food and 
vefture are given, and the labourer, to whom a (burr of the gain is delivered, 
form the double title/as will be mentioned (LXVII) : and that labourer for 
a fhare is declared to be the fervant of perfons living by agriculture or by 
herds of cattle. This again is generalj there may be fervants hired for a (hare 
of the gain by perfons fubfifting by the manufacture 0/cloths and the like, as 
weavers and others j and by perfons fublifting by flocks of goats, peep 
and the like. A fervant for participation is one hired for the confideration ot 
a fhare. This fenfe of the word the fage announces : “ the fervant hired for 
a fhare of gain, in the fervice of a perfon living by agriculture, fliall receive 
a portion of the grain produced ; and in the fervice of a perfon living by 
herds of cattle , fljall receive a pare of the milk here “ fhare” mull: be 
fupplied, according to the Retnacara. What fhare ? It will be mentioned 
in another place. 


A COMMISSIONED 


fervant is included by Vrihaspati among fervants 

for 


high and low rank is to 
derftood, according to the circumffances of the cafe. But Nareda de- 
fcribes him as the fourth labourer, and different from the hireling. 

XXV. 

Na'reda:— He, who fhall be commiffioned for affairs or for 
the fuperintendence of the family, fhould be confidered as 
a commiffioned fervant; and he is alfo called a family- 
fervant in fame in/lances. 

“ Things affairs. Thefe two fervants are named, in judicial proce¬ 
dure, commilTioncr and family fervant. 

The Retnacara. 

The fcnfcis, “commiffioned” by the king, or other perfon, for affairs, 
fuch as the protection of the fubjeCts, the receipt of his revenue, or the 
maintaining of an army for war and fo forth; and by others alfo, for collecting 
the produce of the foil, or for the management of commodities bought or 
the like. The fame fhould be underftood of one appointed to all for his 
principal in a lawfuit. « Commiffioned ” over the family is obvious, 
though not mentioned by him (by the author of the Retnacara): he, who is 
appointed to provide the food and clothing of the family is a commiffi- 
oned fervant. “ Thefe two %* commiffioned for affairs, and commiffioned 
for the family : fuch is the meaning of the glofs. 

Are they feverally, or fynonymoufly named commiffioner and family, 
fervant? Not the firft,- fince commiffioned for affairs would be the ac¬ 
cepted fenfe of the term family-fervant. Nor ffiould it be affirmed, that 
this muff be admitted on the authority of the text; for it may be otherwife ap¬ 
plied: and it is directed, at the time of affixing a meaning to a word, not to 
admit a fenfe by acceptation, when the derivative fenfe can be ufefi. 

A Rule of Philojophy: —-An accepted fenfe, being once admit¬ 
ted, excludes the derivative fenfe ; but when propofed, 
it is inadmiffible, if the derivative fenfe oppofe it. 
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pay. In regard to him alfo, the rule of 
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fhould it be faid, that here fhould be admitted a fecondary 
without lcfing the literal fignification ; for that cannot be received unlefs 
there be fome objeflion to the obvious meaning. Thus, “ he,” in theexpref. 
lion ** he fhould be confidered as a commiflioned fervant,” being applicable 
to the officer commiflioned for affairs, and to the fervant commiflioned for 
the family, both comprehended under this term ufid in the Angular 
number, commiffioner is a name for each of them ; “ and he,” the fer*« 
vant commiflioned for the family, as is obvioufly meant, is called a fa- 
mily-fervant. This may be the fenfe of the text. 

Nor is the fecond confirmation admiffible , that “ one is a commijfioned fir- 
vant; the other , a family fervant d* For the fervants commiflioned for the 
family, excluded from the name of commiffioner, would be exclud¬ 
ed from the fubdivifion of the fubjedl, as propofid in former texts (III 
and V). 

On this point it is faid, a fecondary fenfe muff be here partially admit¬ 
ted; and both be comprehended even under the term family-fervant. Where 
the word cannot be pertinent without a fecondary fenfe, fuch a meaning 
muft be affixed; but how is it infer ted in the text for that purpofe ? in the 
cxpreffion, “ the cowpen is fituated on the Ganges,” and in fimilar inftances, 
the word Ganges being explained in the fecondary fenfe of its ihore, the 
Ganges , or Aream of water in the tra& of Bhagi'ratWs car, is not in¬ 
cluded with the Ihore fignified by the word Ganges. This argument is 
wrong; for the term is here employed in a fecondary fenfe without lofing 
the literal fignification. This is meant in the Retndcara, and Ihould be confi¬ 
dered as accurate : hence it is faid, “fo named in judicial procedure.” 

XXVI. 

Mareda!—“Four fervants are declared to be thole, who per¬ 
form pure work; but they, who do impure work, are the 
ilaves of fifteen forts, fome properly Jo called , others improper¬ 
ly. * 

This obfervation is added from Sir W, Jones’s tranftstion of the text, as cited in the V,rvadarnava 
feiu, where it i$ attributed to Vr jka$patu 

4N 2, Work 




fenfe 
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Work is declared to be of two forts, impure and pure: 
impure work is affigned to the Have ; pure work to the 

fervant. 

Fou r fervants ” a pupil, an apprentice, a hired fervant, and a coni- 
mifiioner. 

To the fervant /* to the pupil and the reft of tour fervants. 

The Retnacdre, 

“ Those Who perform pure work;” confequently the pupil and the 
reft fhould not be employed in cleaning the houfe and the like, ft appears 
from the ordinance, that even a hired fervant fhould not perform that talk. 
But if any perfon, allured by temporary hire, be willing to do fuch work, 
for one who has no flave and who is himfelf unable to perform it, may he 
be fo employed ? or fhould he be included in home one of the defections, 
which will be given., of Haves of fifteen forts ? He, who confents to do the 
work of a flave, mud perform it; in this inftance, there is no fault: on the 
part of the mafter. Then why lias this text been propounded ? When fer- 

tants are not willing t o do the work of a flave, then their mailer may not 

forcibly compel them : but when Haves refufe to perform that work, he 
may compel th okjlaves by forcible means. The text fhould be conMmd 
as propounded For this purpofe. 

XXV1L . 

Vr i haspati —Cleaning the houfe, txic the hT* 

cefuiry, and the road, removing the dirt, and rubbilh, and 
all other impurities, 

2. Attending .natter at his pteafure, and rubbing hi* 
limbs, arc to be conttdered as impure work; and all other 

work as pure.f ■_■ 

' * The authority is not named : but in the A'mwafitu, and in the VvoLda Chmidmem, it immediately 
Mom the texts there attributed to VrIhaspati, and here cited ssNaWa’s. 

* I emit the glofs on this text, which is indelicate, The t;xt itfU is tranttated freely. 

Though 
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'^Though it be faid in this text, that all ether work is pure, yet there is rid 

exclusion of other work not fpecijied. 
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XXVIII. 


Ca'tya'yana The Tons of (laves mutt abfolutely do the 
work of removing urine and ordure, attending their naked 
matter, and handling cows and the like. 

THfe fttpf>dfed limitation in the preceding text is done away by the additional, 
mention of attending a naked matter and handling cows and the like 5 and it 
is confirmed, that the cattomary office of removing the dirt of the body and 
the like is comprehended in the texts. However applied, the rule is not in¬ 
fringed ; fince the texts are intended only as examples. 

“ Attendance on the naked matter;** handing clothes to him. 


The Retndcara, 


“ Attendance on the naked matter f rubbing his limbs while naked. 


The Pdfijata 


Both interpretations ttiould be admitted; for they are proper. But, on 
the explanation given in the Pdrijdta , naked is unmeaning; for no other, than 
a (lave, rubs the limbs of a matter though he be not naked. 

Some remark, that, on a thorough examination of the texts, it appears that , 
where a perfon is hired, the performance of pure work conftitutes a fervant, 
and the performance of impure work conftitutes a Have s and a hired fervant, 
doing the impure work deferibed by the text, fhould be confidered as a 
Have. Others hold, that flavery depends on the particular relation of property $ 
and fervice, folely on the engagement of the fervant. If it be faid, there is 
authority even over a fervant; they anfwer, this authority is not a caufe oi 
fimiiar dependence; it is the relation of command, not of property. Nor 
lhould it be objected, that a fimiiar relation may extend aifo to a wife or a 
fbn. For they are diftinguifhed; or that is barred by the epithet ot fervant: 
and many do not admit the hire of Haves. As for making the admitted dif¬ 


ference 



they deny It; for it would not 


extend to (laves bom in the houfe, and fo forth. 

These four fervants are called perfons bound to obedience. Naked a now 
explains the (lave, or fifth delcription of pcrfonS bound to obedience. 

XXIX. 

Na'reda:—-One born of a female flave in the houfe of her 
m after, one bought, one received by donation , one inherited 
from ancejlors , one maintained in a famine, one pledged by 
a former matter, 

2. One relieved from great debt, one made captive in war, 
a flave won in a flake, one who has offered himfelf in this 
form “ I am thine,” an apoftate from religious mendicity, 
a [lave for a ftipulated time, 

3. One maintained in confederation of fervice^ a flave for 
the fake of his bride, and one felf-foid, are fifteen flaves 
declared by the law. 

“ Born in the houfe j” born of a female flave in the houfe of her majler, 
“ Bought ” for a price. “ Receivedor acquired, by the acceptance of 
donation and the like. “ Inherited a flave of the father, or other anceftor, 
paffing by fucceflion to the fon, or other heir. “ Maintained in a i amine; 
in a feafon not good, at a time, when provifions are dear, or, in other si or .s. 


during a dearth; then maintained: that is, whofe life has been preferred for fer- 
vitude by food then given. “ Pledged by a mafterhis ownflave pledged by 
the mafter to a creditor, for a loan received, to be his flave during the period 
of the loan. “ Relieved from great debt;” redeemed from his creditor s cus¬ 
tody on account of a great debt, and therefore becoming a flave. “ Made 
captive in war one whofe life has been preferved by bis confenting to flavery, 
when in danger of his life in battle ; nnd thus acquired by the conqueror, 
u Won in a flake j” overcome after an agreement in this form, “ if I be over- 

some in this conteft, I am thy flave.” Who has offered himfelf in this form, 

«* I am 
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thine /* delivering himfelf in this form " I am thy Have/' through dd - 
fire of money or the like. “ An apoftate from religious mendicity ;** quitting 
the flate of a mendicant. “ Stipulated /lave for a ftipulated time.; who 
has fixed a period in this forth, “ I am thy Have for fo long a term j” and fo 
forth. “ Self-fold f who has fold himfelf. Thefe Haves of fifteen forts are 
declared by Ka'reda. The text is thus explained according to Vjjny- 
an i/V w a it a i Chande'swara, Va'chespati* and BhavadeVa. 



am 


** Won in a flakeWon by gaming. 


The Pracasa and Bdrijdtas 


Bought” and “ received” may alfo mean bays purchafed or received for 
adoption, bus who have become Haves through fome failure in the form pre~ 
fobbed by the law. In that inftance, “ received ” fignifies given by the fa-* 
therand mother $ and he, who is felf-given, is one who has offered himfelf in 
this form “ I am thine he will be mentioned by this defcriptioh . ** Main¬ 
tained in a famine f and who has confented to flavery: but of him, who has 
not confented to become a Have, the fervitude is not admitted by Vijny* 
a'neVwara j for he particularly mentions confent as a requijite condition : 
and that is proper* fince there is no proof of dominion acquired by 
maintenance alone. Yet perfons bought, or received, may become (laves, 
although they did not confent to it at the time ; for they are in fub- 
jfc&ion, and cannot now become fons after a failure in the forms cf adop¬ 
tion. 


If it be laid, they fliould become fervants; elfe, a Brahman a might be¬ 
come a Have, though his clafs be exempted from flavery : therefore perfons 
bought, or received, if they have not confented to become (laves, {hould 
not perform impure work, fuch as attendance on their naked mafter and the 
like: the anfwer is, the flavery of a boy, who has confented to adoption, 
being admitted by a text cited in Part II (Book Y, v. CLXXXII) if the 
rites of adoption be not duly performed, fervitude in general does really occur 
also in the cafe of perfons bought or received, if the adoption fail. In fact, 
fince he is taken for adoption, he (hould perform the office of a fon; but he 
becomes a flave, if he be excluded (in conference of a failure in the adoption) 

4 O front 
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rom the rites ordained by the Veda, fucli as obfequies or the like. This 
is proper. 


“ Pledged by his mailer ** (XXXI): but he, who receives a loan on 
pledging himfelf, is of the fame defer! ption; and he is a Have, if he have 
agreed to it for fubfiftenee: but not otherwife; for he is a fervant, if Jie 
have agreed to fervice only. 

“ Re l ieved” from debt: this occurs in redemption from a debt due 
to another, and in remiflion of a debt due to the majler himfelf, in conft- 
deration of the debtor’s becoming a {lave: but a purchafe refuits from the 
remiflion of a debt due to the mafter himfelf. However, it is fo explained 
by authors. “ Relieved from great debt” comprehends refeued from diftrefs 
of other kinds. 

44 Won in a flake :* 1 it is obferved by authors, that the verb is ufed under 
the rule they quote, that verbs of this particular clafs are employed in the 
fecondary paflive. But in fad it is alfo ufed in the primary paffive, under 
another rule : therefore, in a flake thus.fet, ,e if I be overcome, l give thee 
that {lave belonging to me,” the winner becomes the owner oi the flave. 


A SLAVE, who offered himfelf in this form, “lam thine,” is of two 
forts; with or without, a ftipulated time. Thus; ** fo long as I ierve 
thee as a flave, fo, much money {hall be paid monthly ;” or, “ I wxH 
ferve thee, as a flave, one yearin thefe forms are two forts of flave offer¬ 
ing himfelf in thefe words “ I am thine one for a ftipulated period, and 
the other for an indefinite time. But the Have for a fixed term, as fubfe- 
quently deferibed, ufes a fimilar form of fpeech. 


This may be underftood of the flave made* by the party himfelf, like ji 
fonmade, or adopted , as deferibed by Menu {Book. V, v. CCLXXXV). A 
fon made, hut whofe adoption is not completed according to legal form, is includ- 


* 01/4, or mails, has been explained, for a ftipulated time j taken literally, it admits of the interpretation 


hm, propofed by the compiler* 
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cdunder Oaves made; how this interpretation can have been omitted by author 
may be queftioned. 


An apoftate mendicant is a Have to the king. 
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XXX. 

Ca'tya yana : — Where men of the three twice-born ch fifes 
forfake religious mendicity, let the king banilh a man of 
the facerdotal clafs, and reduce to flavery a man of the 
military or commercial tribe. 

Misra and ChandkWaha explain the term ufed in the text, the CJhatra 
and Vis, or Clhatriya and Vaifya, collectively. Thus a man of the facer- 
dotal clafs is flave to none; but the Cjhatriyd and Vc%ifya become Haves to 
the king. 


XXXI. 

Dacsha ; —If a man, after affirming religious mendicity, a- 
bide not by his duty, let the king caufe him to be la¬ 
cerated by the feet of dogs, and immediately baniih 
him. 

Deviation from his duty occurs when he takes a wife, like a houfe- 
. holder j and in limilar inftances. That fihould be di cuffed under the title 
of baniflxraeat. 


“ A slave for the fake of his bride” (XXIX 3) : a man who accpitefces 
in flavery for the fake of love, as mentioned by Vrihasp.ati (IV 1). 


XXXII. 

Vit jfHASPATi defines \kvaX flave :— But the man, who cohabits 
with the female flave of another, fhould be coniidered as 
a flave for the Jake of his bride; he muft perform work for 
her mafter, like other flaves, or like fervants for pay. 


As 
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c^’as a fervent For pay '(that is, a hireling), or as a flave, performs Work fof 
his own mailer, fo mull he ferve his wife’s mailer. 



XXXIII. 


Menu! — There are flaves of feven forts; one made cap* 
live under a ftandard, or in battle , one maintained in con- 
fideration of Service, one born of a female flave in the houfe, 
one fold, or given, or inherited from anceftors, and one 
enilaved by way of punifhment. 

“ Made captive under a ftandardconquered in battle. As in the 
chapter concerning Pirdt, (in the Mahabharata,) Bhi'masf/na thus befpoke 
a king called Suserma, vanquifhed, during the war which arofe. from 
the feizure of a cow on the fouth of Fir at: 

Tool \ if thou defireft life, hear from me the conditions : 
thou mu| declare before a fele£l affembly, and before the 
multitude, <£ I am a have 

2. On thefe terms will I grant thee life. This is a fettled 
rale for him, who is conquered in battle. 

Consequently, fince Bhima requires hisdeclared acquisfcence, one, 
who agrees to it, becomes a Have; not, every perfon conquered in battle * 
•whether he take quarter or not: and this, in the text of Menu, comprehends 
.perfons won in a Hake. 

<< Ma in tainted in conflderation of fervice;” who has agreed to flavery 
in conflderation of maintenance, whether in a feafon of lcarcity or abundance. 

*' Born in the houfe:’' born of a female flave in the houfe. “ Sold'* by his 
father and mother, or by either of them, or “fold” by himfelf. “ Given” 
by his father and mother, or by either of them, or felfgiven : and he, 
who agrees to flavery in confederation of relief from diflrefs, is felfgiven; for 
he gives himfelf on account of the favour conferred in delivering him from 
diflrefs, “ Inherited from anedtors,” (literally paternal); defeended infuc- 


ceflion 
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i trier or other predeceflor. “ Enflaved by way of punifh- 
agreed to become a flave to acquit a fine, under the text of 


XXXIV. 

Menu: —• A man of the military, commercial, or fervile clafs, 
who cannot pay a fine, (hall difcharge the debt by his la¬ 
bour: a priefi; fihall difcharge it by little and little. 

But an apoftate from religious mendicity is alfo enflaved by way of pu» 
nifhment ; for Catyayana directs, that a Cfkatriya and Vaifya fhall be¬ 
come (laves of the king, to atone for the offence of apoftacy from religious 
mendicity (XXX). 

It mult here be confidered, that it does not appear, from that part of 
Ca'tya'yana’s text (let the king reduce to flavery a man of the 
military or commercial clafs), that the king lhaH make him his 
own flave: he may caufe him to become the flave of another; for this 
would be no mfrafltion of the rule. But, on the queftion, whole flave does 
the apoftate from religious mendicity become ? flavery to the king is fup- 
pofed by Chande'swara to be denoted by the terms of CatyaV an a’s 
text. The meaning there is, let the king enllave him ; on the queftion, to 
whom (hall he be a flave ? fince this mull be comprehended in the text , and 
fince no other perfon is mentioned, he takes him as his own flave. 

Is there not an inconfiftency with the text of Na'reda; for he further 
mentions the flave for the fake of his bride, and a flave pledged by his maf- 
ter (XXIX) ? Some reply, the texts are intended to propound their lervitude, 
not to enumerate the flaves,* for they are fo explained by Vijnya^neYw.ara. 
The lervitude of feven perfons is fhown in the text of Menu (XXXIII), it is 
not implied that others befides thofe feven are not flaves. His text precludes 
a lefs numberj not a greater number; for an explanatory enumeration per¬ 
mits a greater number. 

Others hold, that a fervant for the fake of his bride, acquiefcing in 
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ing himfelf into flavery for the gratifi¬ 
cation of his Juft, is included under “ one given” (XXXIII) : and in him, 
who is pledged by his mailer, the property of the creditor is not acknow* 
lcdged, but ufufruft with the affent of the debtor. After the ftipulated period, 
if the debtor do not redeem a pledge given for a fixed time, it becomes the cre¬ 
ditor’s property: how (hen are the (laves described by N a/red a comprehended 
in the text of Menu ? but V i jnya'nbYw ara admits the creditor’s proper¬ 
ty in a pledge, even within the period of the mortgage ; furely on his opini¬ 
on, they are not all comprehended in Menu’s text. To this ohjeSlion the an - 
liver is, there is no proof of the creditor’s property in a pledge within the 
period for which it is hypothecated ; hut, after that period, his property is 
acknowledged; and it ultimately becomes a fecondary, or inferiour, fale. 
Thus, if the agreement be in this form, “ Ihould I not redeem the (lave at 
the expiration of the fifth year, this (lave, and this property, belonging to 
xm, (hall he thine ;’ J the principal fum being confidered as the price, there is 
in £a<5l the complete act of relinquifixment at a fubfequent time, after a prior 
receipt of the price. It mud be admitted by Vijnva'neYwara- and the 
red, that it means pledged for the payment of a debt due to the man himfelf; 
for redemption from a debt to another is implied by “ one relieved from 
great debt” (XXIX). 

Thus the texts of Menu and Na'&eda correfpond ? but Na'reda has 
mentioned fifteen forts as an enlarged explanation, and to form the nscefary 
difiindtions in regard to the enfranchifement of (laves* 


SECTION 



tervitude through love, and giv 


SECTION II. 

ON EMANCIPATION FROM SLAVERY. 

ARTICLE I. 

ON ENFRANCHISEMENT OF SLAVES, 

XXXV. 

NAKED AOf thofe [laves the firft four (one born in thehoufe , 
one bought , one received, and one inherited) are not of right re¬ 
leafed from ftavery: unlefs they be emancipated by the 
indulgence of their matters, their fervitude is hereditary. 

2 . That low man, who, being independent, fells himfelf, is 
the vileft of Haves; he alfo cannot be releafed from Ha- 
very. 

Literally “ therethat is, among thofe flaves; the firft. quadruple fefc is 
nd emancipated ; colledively, one born of a f emale Have in the houfe, one 
bought, cue received in donation or the like, and one inherited from ances¬ 
tors: thefe cannot be releafed, unlefs they be emancipated by a rnafter, 
whole life has been endangered, but has been faved by the Jlave ; for the en- 
franchifement of flaves of all forts, in that cafe, will be mentioned. 

“ Indulgence” ir explained in the Retnacara , affe&ion. Confequentiy 
the flave born in the houfe, and the reft, may he liberated, if the rnafter be 
fatisfied: but not otherwile. Since one maintained in a famine and the reft 
are not comprehended, in the text of Na red a, under flaves received in do¬ 
nation and the like, they maybe liberated. But it (hould alfo be inferred, 
that a boy, received for adoption as a ion given, and ultimately becoming a 
flave through a failure in the forms of adoption, is not liberated without fa¬ 
vour | jfince he alfo is one received in donation. 
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(XXXV 2 ); explained in the Retnacara , his own maf- 
tiy there is no fault on the part of a dependent perfon, fub- 
father and mother. 


“ He alfo cannot be releafed from flavery ” (XXXV 2 ): that is, one, 
■who fold himfelf, cannot be releafed from llavery. Hence emancipation is 
denied to fivejlaves. The feparate mention of one bought and one felf-fold 
is intended to denote a greater offence in the perfon who fells himfelf; but 
there is no offence on his part, if he fell himfelf for a religious purpofe. 

Mdrcandeya purana :— If I enter the flames unknown to the 
Chdnddla , I Ihall again become his Have in another birth,. 

This is a reflection of the univerfal monarch Heris'ch andre, who had 
become the flave of a Gbdiiddla to pay the facrificial fee, after: giving his 
whole property to the holy fage VisTvamitra, and who wiHied to com¬ 
mit himfelf alive to the flames, with his wife, through affliction at the acci¬ 
dental death of his infant fon Ro hita s wa. “ Unknown to the Qbdtidala 
See :** that is, fince a Have is dependent in all afts generally, he is not li¬ 
berated even by voluntary death. 

On this Misra remarks, that “ the lpcech of Heri sen andre regards 
the mifconduCt of a Have; elfe he could never be releafed from llavery under 
any circumjtancetd' It fhould be confidered, that a flave is liberated by death; 
but, fince it is fhown by implication, in the Mdrcandeya-purana, that a flave 
is dependent even in regard to life and death, his fuicide, though allowed by 
the law, would produce immoral confequences; hence, as a man is debtor 
to his creditor even in another birth, fo he would become the Have or his 
former mailer. Yet, if his death happen by the aft of God, he would be 
liberated from flavery; for there is no proof of the ftate of llavery continu¬ 
ing in another birth, and the connexion of fervitude is in general limited to 
the period of life. As for the obfervation, that elfe he could not be releafed 
from flavery, it fhould be confidered, that, by the favour of deities, he may 
be releafed from flavery, if he adhere to his duty. All this regards another 
world ; there is not much ufe in further difeuffing the queftion. 
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Menu :—A 'Sudra, though emancipated by his mailer, is not 
releafed from a date of fervitude ; for of a ft ate, which is 
natural to him, by whom can he be di veiled ? 

The meaning is, even by the owner’s favour, a ''Stidra, born of a female 
Have in the houle, or otherwife included in the quadruple fet, or become a 
fervant of the loweft rank, cannot be releafed. 

And a (lave is not releafed from fervitude without favour. There is no 
inconfiftency, if this be applied to others, befides a ''S&dra, but born of a 
female Have in the houle, or the like. 

The Retnacara, 


Emancip ated by him, to whom he had become a flave by capture in war 

or the like, a ''Sudra is not rcleafed from a ftate of fervitude to Brahmanas. 

> 

Since fervitude is natural to him, who can divefl him of a flats of flavery 
proper to the fervile clafs ? Hence it is neceflary, that obedience be paid by 
a ''Sudra to a Brabtnam , or twice-born man. This is intended; elfe the 
fubfequent enumeration of Haves would be nugatory. 

CaiLUCABHATTA. 


When fomc Brdhmana, becoming very poor, emancipates a flave, is he 
not liberated ? As a fon, fo a flave fhould not be forfaken. When, in very 
great diftrefs, a man releafes a flave, flill, although the flave any how pro¬ 
vide his own fubfiflence by other work, he mud return when his mafter 
recalls him, and perform the duties of fervitude: the text is intended 
for this purpofe. It is implied in Cullu^abhatta’s expofrtion, that, if 
the ''Sudra fay, “ becaufe I have been abandoned by thee, therefore I will 
not do thee ferviCe,” then the king ffaall compel him to difebarge the duties of 
fervitude. Elfe the fubfequent enumeration of Haves would be nugatory. 
Such is the meaning. If the fenfe of the ordinance be, “ fince he belongs 
to the fervile clafs, he is the flave of twice-born mem therefore the king 
fhall caufe him to be employed in fervice, however reludtant;” then the 
particular allulion of this text to one made captive under a flandard, and to 
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onefihaintained in confederation of fervice, would be unmeaning: for the 
fervitude of others, befides thofe made captives under a ftandard and the 
like, refults even from their fervile clafs. It rauft however be confidered, 
that the text, which enumeratesflaves (XXXIII), can alfo be applied toothers 
belides "Sudrat. 
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XXXVII. 

Menu :—Both him of the military, and him of the com¬ 
mercial clafs, if diftrefled for a livelihood, let fome weal¬ 
thy Brdhmana lupport, obliging them without harflmefs 
to difeharge their feveral duties. 

2 . A Brdhmana. , who, by his power and through avarice, 
{hall caufe twice-born men, girt with the lacrificial thread, 
to perform fervile a&s, without their confent, {hall be 
fined by the king fix hundred panas. 

It fhould not be objected, that the fervile employment of others than 
Sudras being forbidden by thefe texts of Menu, flavery is limited to this 
clafs i and the flavery of one made captive under a ft and art! fhould be efta- 
bhfhed for "Sudras only : and the fenfe of thefe texts is, that a Brdhmana 
fhould with tendernefs fupport a CJhatriya or Vaifya diftrefled for a livelihood, 
but employ them in their own feveral duties; that is, employing a CJhatriya 
in military fervice or the like, and employing a Vaifya in commerce and to 
forth, he fhould maintain them. Confequently, this fenfe of the text be¬ 
ing alfo inferred as a matter of courfe, the text is delivered as a rigid pre¬ 
cept. It appears therefore, that a wealthy Brdhmana , having occaflon. for 
the fervice of a foldier or the like, fhould he, from anger or any other motive, 
omit to fupport thofe perfons, fhall be amerced. He mud oblige the 
CJhatriya and Vaifya to difeharge their feveral duties, not to perform fervile 
adbs. This alfo is a rigid precept, which the legiflator delivers in the fe- 
cond verfe. If he caufe twice-born men, girt with the facrificial thread, 
to perform fervile adis without their confent, he fhall be fined fix hundred 
fanes: and this, in the obje£lors opinion, agrees with Collu cabhatta's 
exposition. 
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^ It is anfwered, the exprefilon, “ witnout their conCent,” admits fervitude 
with their conlent: and fervile ads may be performed for a Brdhmana , hv a 
man of the military or commercial clafs, from religious motives. As is re¬ 


lated in the Mahdbharata and other works, that Cr Tshn a, an incarnation of 


the divinity, who took upon himfelf the human body, and accepted the cuf- 
toms of the world, did prelent water to wafh the feet of Brahmanas. The au¬ 
thor of the Retndcara allb abler ves on the words, “cannot be releafed from 
fiavery 3 ’ (XXXV), that they regard others befides N Sudras» hut bom of a 
female Have in the houfe and the like. 

If an independent Brdhmana employ a Vaifya and a ''Sudra*, hired as fer- 
vants for military duties or for commerce or the like, in wafting his feet, 
againft their will, he ihall be amerced. Such is the fenle, as appears front 
the ufe of the term, “ by his power” (XXXVII 2). 

Then, if a "Sudra, at any time, do not perform fervile ads for a Brdb~ 
mnna, ought he to be forcibly employed in his fervice ? It appears from the 
expreffion, “ cannot be releafed fiom a Hate of fervitude,” that the ftate of (er- 
vitude, which has already occurred, cannot be annulled. But, in this cafe, 
the man has not become a Have ; what then ft all be annulled ? This Ihould 
be confidered. 

It Ihould not be objeded, that the ftate of fervitude was bom with him, 
becauie that is intimated by the words, a ftate which is natural to him 
(XXXVI); and accordingly the fervitude even of one unbought is admitted 
by the following text. 


XXXVIII. 


Menu : — Bur a man of the fervile dais, whether bought or 
unbought, he may* compel to perform fervile duty: be- 
caufe fuch a man was created by the felf-exiftent for the 
purpofe of ferving Brahmanas . 

The expreftion, “ a ftate which is natural to him/* has no fuch meanings 


* So flic MS. It fhould be Cjhatrtya or Vatfya* 
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r>fed in the objection. What does it mean r When a ''Sidra is born, is fcrvi- 
tude to all men born with him ? Or fervitude to no one in particular, but gene¬ 
ral, and by which he afterwards becomes the Have of him who takes him ? Not 
the firft ; were it fo, that 'Sudra might be taken as a flave-by all twice-born 
men; and if any ''Sudra, not lerving 'any perfon, were accidentally ftarved or 
the like, it would be a fin on the part of all twice-born men : a perfon cannot 
compel any '"Sudra, whom he meets on the road, to perform fervile duty. Nor 
is the fecond fuppojition right; for, fervitude requiring a permanent connexion, 
there cannot be a ftate of fervitude without a mafter to be Jerved: conse¬ 
quently it is proved, that the fon of a female Have forfaken by her mafter 
is not, at the moment of his birth, Have to any man. Even though a ftate 
of fervitude were admitted to belong to that ''Sudra, there would be no life 
in thus fuppofmg a perfect, but unconnected, fervitude; for, even though he 
were a Have generally, yet, unlefs he be received in donation or other-wife by 
any one man, he cannot be forcibly felzed by him. 


On this point the bejl opinion is this; as property in gold, fiiver, and 
other efFeCts received, may be devefled by gift, file, or other alienation ; but 
not the dominion over a wife, though received like gold or the like; (for a 
hufband and wife are not divorced by defertion or negleCt;) fo a Have alfo 
is not emancipated. But that is technical, not aCtual; for, during the pe¬ 
riod of defertion, there is no fin on the part of his mafter in not fupporting 
him; and his mafter has no power over wealth then acquired by him. “ A 
ftate natural to him” (XXXVI) is mentioned as a caufe : and “ natural” fig* 
nifies produced at the creation, when the fervileclafswas produced; namely, 
his natural fubfiftence by fervile attendance. 


if'any flave, emancipated by his mafter, has undertaken fervile attendance 
on fome other perfon, and afterwards the former niafter claims him; what 
is the rule in that cafe? He belongs to the fecond mafter, becaufe, in faCt, 
he accepted his fervice at the very moment, when his former fervitude was 
ceafmg. What is faid of a Brdhmana compelling a man of the fervile clafs to 
perform menial offices (XXXVIII), is intended to authorize the fervitude of a 
^Sudra, after forbidding that of a Cjhatriya and a Vaifya. By the expref- 
fion “ compel him to perform fervile duty,” is declared the propriety of 
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^^pk>yinga ''Sidra in menial offices, whether bought or unbought: the word 
“ bought” implies (lave in general; .««unbought” denotes hired fervant and 
the like • confequently there is no offence in employing him on flavifh 
work, though he be a fervant only. This is exprefsly declared. 

Until a "Sudra, emancipated by his mafter.be taken by another, aS 
thus explained, he may be remanded : and a CJkatriya and Vaifya may be 
employed in fervile duties with their confent: they may be releafed from 
fervitude by the favour of their mailer, and cannot be again feized without 
their own confent. A matter employing a "Sudra, whether he be a hired, 
or a commiftioned fervant, in menial offices, (hall not be amerced; but 
if he employ z.CJhMriya or Vaifya in fervile duties, againft their will, he 
fhall be amerced. Such is the concife flatement of the law. 

Tha t one born of a female (lave in the houie, one bought, one received 
in donation, and one inherited from anceftors cannot be releafed from (la- 
very, has been declared.* Nareda next declares that one, who gave him- 
felf in this form, “ 1 am thine,” cannot be releafed from flavery. 


XXXIX. 


Na'reda : — Over the Have, who, having given himfelf in 
this form, cs I am thine,” goes to another , the fecond mafter 
does not acquire abfoluU dominion: at pleafure the former 
owner may reclaim him. 

This muff be underflood of a have, who goes of his own accord, with¬ 
out emancipation by the favour of his mafter. 

“Slave literally one not his own mafter. If he go to another perfonf* 
if he go to become a Have; in that cafe the former mafter may claim that Have: 
and the other mafter, though he have received him, does not obtain him as a 
Jlave. But emancipated by the favour of his mailer, he may be releafed from 
flavery. This fhouhl be affirmed; elfe it would be unequal, that one bom 
in the houfe and .the like may be releafed from flavery, and that one, who 
offered himfelf in this form, “ I am thine,’' fliould be incapable of freedom. 
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_ T nvay be admitted, that by their mailer’s confent, a Cjhatriya and a Faijya, 
who have voluntarily undertaken fervitude, may be releafed from flavery, 
and be received by another ; but a "Sudra may not be taken by another 


mafter; for it is declared by Menu, that a "Shdra, though emancipated by 
bis mafter, is not releafed from a rfate of fervitude. This inference is de¬ 


nied. Since there is no proof of the former mailer’s property after eman¬ 
cipation, an unowned Have may be received : and, a fecond property arifing, 
both have not a diftind ownerfhip. The title of both is abfolutely fimilar s 
but the right of the fecond mafter fubfifts, becaufe the Have has not been 
emancipated by him j therefore, without bis confcnt, the former owner is 
prevented by this text (XXXIX) from feizing the Have. 


It fhould not be objected, that the text of Menu (XXXV i) ftiows the 
former owner’s property in a Have, though forfiken by him; hence a fe¬ 
cond mafter acquires no property in a {lave ftill appertaining to a former 
owner: for one peculiar right precludes another of the fame nature. Pro¬ 
perty in anenfranebifed Have, cauiing dependence and the like, is not literally 
admitted. That another may take him again into lervice, though enfian- 
chifed, is implied in the text of Menu (XXXVI); elie, an edfranchifed 
Have not being forfaken by bis former mailer, the Sudra would be deprived 
of a livelihood, fince he could not be received by another; or the houfehold- 
er would be guilty of fin in not fupporting the Have, though voluntarily dif* 
miffed ; fmee there could be no relinquishment annulling bis property. 


If it be admitted, that a right, called ownerfhip, over the liberated Have, 
Jiibfifh to authorize the mafter to remand his flave, wherever he refine, 
even after he has found a livelihood by alms and the like, ftill there is no¬ 
thing inconfiftent with the right of the fecond mafter; for his property is of 
a different nature. But, in fa£l, no different title is admitted ; for it: may 
be explained byJ'uppofmgthc property annulled ; and another interpretation would 
be inconfiftent with the notion e/'a fecond mafter. The text of M en u (XXXVI) 
intimates the taking of him again into fervice, after emancipation from his laft 
mafter, as well as from his firft ; for no diftinfiion is expreffed. Thus, ac¬ 
cording to authors, any flave, emancipated by his mafter, received by ano¬ 
ther, and emancipated by him alfo, may be taken by his former mafter. 

On 


• misT/f 


I— 



; „J5 ) 


m 


<SL 


•which the Have for a ftipulated time is oppofed to 
him who gives himfelf in this form, “ I am thine/’ this text (XXXIX) re¬ 
gards a Have for an indefinite term, as well as a flave for a definite time 
whilft the period ftipulated is unexpired, A Have for a definite term is libe¬ 
rated after the period expires. But, according to authors, the flave for a 
ftipulated term, as diftinSt from him who offered himfelf in this form “ I 
am thine,” is not intended by this text (XXXIX). This tliould be admit¬ 
ted. 


XL. 

Na'reda:—They, who are ftolen and. fold by thieves, and 
they, who are enllaved by force, fhould be liberated by 
the kincr: their flavery is not admitted. 

Stolen by a robber in their infancy, or by a thief, and fold by him, but 
remaining fdent at the time of the fale through apprehenfion of ill treatment 
from the robber, and afterwards telling the cireumftaoces to obtain their free¬ 
dom, ibefc Haves fhould be releafed j and, if the mailer refufe their diicharge, 
they (hail be liberated by the king: and they, who are enflaved by force, 
ft'Sudras; and Cfthatriyas , or Vaifyas, employed in fervile work Without their 
confent;) fhdllalfo be releafed by the king. 

If a potent robber, feizing any perfon, fell him; and the perfon fold re¬ 
main filent j in that cafe he ought not to be liberated by the king, becaufe the 
purchafe was made through the fault of the perfon fold. This is denied j for, 
whether he have confented or not, the validity of his aft under the itnpulfc 
of fear is not admitted by Yajnyawaicya (Book II, Chapter IV, v. 
LVIII). 

XLI. 

Ya'jnyawalcya:-—One enflaved by force, and alfo one fold 
by robbers, is releafed from flavery. 

This text of Ya'jnyawalcya (XLI) is cited by Vi jnya'neswa'ka 
in this manner; “ the legiflator declares the law applicable to the Have and 

apprentice.” 
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his meaning is, that one forcibly 
pupil is alfo releafed. But an apprentice is not fuggefied by the literal 
fenfe of the text; for he is not a Have, nor ss he bought. However, a pupil 
is comprehended in the rule by parity of reafoning; and the obvious argu¬ 
ment, noticed by this author, is alfo obferved by us: moreover, fhoald any 
perfon, forcibly taking one fit to receive inftrudion in arts, compel him to 
refide in his houfe, and employ him in work,: or if any perfon, hot having 
authority over the boy, to pleafe a teacher of arts, deliver to him another’s child 
(without the knowledge of the father and mother) to receive inttruGions in 
an art; in thofe cafes alfo his apprenticefhip is null. This is implied. 
Vi jnya'neYwara’s meaning is this; it appears from the legiflator’s pro¬ 
pounding the duty of an apprentice, after this text (XLI), by the verfe cited 
in the preceding fe&ion (XXI), that an apprentice is alfo implied in this 
text. 

But others fay, that Vijnya ne swara, author of a commentary on- 
the colleded texts of Ya'jny awalcYa, having premifed the five de~ 
fcriptions of perfons bound to obedience as delivered by Na'keda, and 
not finding any mention of pupil, and of hired and commhlioned fervants, 
in this chapter '//'Ya'jny awalcya, fays, “ he declares the particular law 
refpeding Haves and apprenticestherefore one verfe (XLI) relates to 
fiaves; the other verfe (XXI) relates to apprentices. 

This might be fuitablc, if it were not repeated, when citing the other 
Verfe (XXI), “ he declares the duties of an apprentice.” In fad, from his 
ufe of the term “ applicable,” (“ he declares the particular law applicable 
to the Have and apprentice :”) the commentator hints another opinion : it 
may, or it may not, be fo; Jitll compulfive apprenticefhip and the like muff 
be null under the general text (Book II, Chapter II, v. X). This we deem 
a proper expqfition, 

“ And alfo one fold by robbers” (XLI): it is the opinion ofVijNYA^ 
neswara, that under the word “alfo,” one pledged and one given are 
likewife releafed : and it fliould be underflood, that a perfon won in a Hake 
. from a robber fliould alfo be difeharged, 
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entice.” Confequently 





a'reda declares the mode of emancipation for all flaves 



XLII. 

Na'reda: — Among thofe, whoever refcues his matter from, 
imminent danger of his life, {hall be releafed from flavery. 
and lhall receive the {hare of a fon. 

Among thofe Haves of fifteen forts, whoever delivers his mafter from 
danger of life, is releafed from flavery, whether he be a Have inherited from 
ahceftors, or be of another defcription. This is the general caufe of en- 
franchifemcnt of all flaves, as mentioned in the Mitacjhard , on explaining 
the text of Yajnyawalcya (XLIV), “ he, who -fav.es the life of his 
mafter attacked by robbers, by a tiger, or the like, Ihould be emancipated.” 
Therefore the conftru&ion is, among thefe flaves above defcribed, (one bom 
of a female flave in the houfe, one bought ,, one received in donation, one 
inherited, and one, who offered himfelf in this form, “ I am thine f) who¬ 
ever refcues his mafter &c. This confequently obviates the bad interpre¬ 
tation, that one maintained in a famine, or the like, is not releafed from 
flavery on refeuing his mafter from danger of life; for, in companion with 
one maintained in a famine, the fervitude of one inherited or bought is more 
rigidly permanent: and the emancipation of one, who faves his matter’s life, 
is mentioned generally by Yajnyawalcya. 


Without the confent of his mafter to his emancipation, he is not releafed 
from fervitude on laving his matter’s life ; this confent alone effects his re- 
leaie from flavery: fuch is the induction of common fenfe; for prefervation 
of life, and every other fervice, is incumbent on a flave bought. If this 
be affirmed, the anfwer is, no fuch rule can be eftablifhed without authority 
from the text of a fage, or of an ejieemed author. 

A master and fervant, flcilled in fwimming, are crofting a river to go 
to another village. The matter’s apparel accidentally becoming loofe, his 
power of fwimming is loft, while he is bufied in making faft his apparel * 
and he is unable to pafs the remaining part of the river, meafured by five or 
ten cubits from the Jhore; he is, however, landed by the fervant, who had 
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crofted before biro, with the help of a boat or the like found on 
the fhore. In this cafe is he relcaSed from fervitude, or not ? It fhould 
not be affirmed, that he is releafed from fervitude, in this cafe, under 
the authority of the ordinance: for it would be incontinent with ap¬ 
proved ufage. 

On this point, fome obferve, that, where a Have, negle&ing his own 
fafety, and highly valuing his mafter s life, refeues him from the encounter 
of a tiger or the like, and is himfelf preferved by the aof God ; 
in that cafe he is releafed from flavery. But if fome perfon attempt to de- 
ftroy a man by poifon, and the flave of that man, difeovering it, prevent 
him from eating the poifoned food ; or if the mailer intended to go out of 
bis houfe, not aware of a tiger {landing at the door, but his {lave, feeing the 
tiger, prevent him ; in thefe, and firnilar cafes, it may be admitted, that 
he is not releafed from fervitude. This ffiould be examined, 

“ And {hall receive the fliare of a fon” (XLII); like a fon, he (hall re¬ 
ceive a {hare of that man’s wealth. That the flave ffiould, like a fon, ta^e 
the heritage of a Bra-km ana •, feetus contrary to reafon; but ffiould be allow¬ 
ed, becaufeit is admitted by Vijny a'ne'swara. Thus, in the chapter 
on the adminiftration ofjuftice, or forms of judicial procedure, after premi- 
fing (laves from the womb, and the reft, he {ays, “ ft nee it is declared by 
Na'reda, that whoever refeues his mafter from imminent danger, {hall be 
releafed (XLII). what ffiould bar bis fait againft his mafter, if he be not re¬ 
leafed, or if the fliare of a fon be not given ?” • Therefore no doubt ffiould be 
entertained on what is exp relied by the text, in the fenfe thus inveftigated 
by authors. However, in fome places no fuch ufage fubftfts on the occa- 
Jion ©/"benefits received from flaves : and therefore, in whatever country it is 
not cuftomary to give a fon’s fliare to a jlave, in that country, if a benefit be 
received from any {lave, the fhare of a fon ffiould not be given to him 
(Book I, v. XCVIIL) 

In the R etnacara and other works this text (XLII) is cited; but no¬ 
thing particular is faid refpecting it. 


XLIII. 
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Na'reda:— One maintained in a famine is releafed front 
fervitude, on giving a pair of oxen; for what was con- 
fumed in a famine, is not difcharged by labour alone. 


“ One maintained in a famine,” orfaved from death by food fupplied during 
a fcarcity of provifions, is liberated by the gift of a pair of oxen. The reafon is 
afligned; what was confumed during the famine, is not difcharged by his la¬ 
bour alone, but requires fome other payment: and that, under the authority 
of the text, is the gift of a pair of oxen. Such is the conftru&ion according 
to ChandeWar/v. Confequently one maintained in a famine, defiring 
emancipation from, fervitude, muft give a pair of oxen; fo much is the 
confideration of his enfranchifement under the authority of the text; 
and what was confumed during the famine, is abfoiutely difcharged 
by the work already performed by him; but, on account of the difficul¬ 
ties of that feafon, and the great value of things then confumed, a pair of 
oxen muftalfobe given. Such is Chande'swara’s meaning. 

But Misra holds, that the fenfe is this; he is releafed on giving what 
he confumed during the famine, together with a pair of oxen. Confequent¬ 
ly he muft repay what he ufed during the dearth. By dire&ing payment 
of what he confumed, it is not meant, that the value, it then bore, ftiould 
be made good; but, if it cannot be repaid in kind, it fliould be paid by 
an equivalent for the price borne at the time of emancipation. 


Is not what he then confumed, repaid by his labour? The fagereplies; 
“ it is not difcharged by his labour” (XLIII). It is alfolaid in the Mitdc- 
fiara, in aglofs on the text of Y a jnyawalcya (XLIV), ? one maintain- 

* ed in. a famine, and one maintained in confideration of fervice, are eman- 

* cipated on relinquiftiing their maintenance, repaying fo much as has been 

* confumed out of the matter's property from the commencement of their 
4 fervitude.’ The meaning is this; it is intimated by the text, that property 
ceafes on relinquifhing maintenance, that is , food or eatables: but, if one 
maintained in confideration of fervice, do not eat his matter’s food for the 
fpace of feven or ten days in the month of ^Afwint (afeafon of religious 
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yinence) that is no relinquifliment of maintenance. Since he has no pro- 
pert jin food, which ought not to be eaten, that canbenolois of maintenance. 
It therefore appears, that relinquifhment of maintenance confifts in relin» 
quifhing food to which he has a right. 


Since a Have has no wealth exclufively his own (LI and LII), is it not 
impoflible for him to repay what he has confumed ? Although this objec¬ 
tion may be made under the opinion, in which it is contended that (laves 
are incapable of property, yet the flave’s ownerihip of wealth given through 
affe&ion, like that of women over female property, muft be univerfally ac¬ 
knowledged. 

Others hold, that the text of Ya'jnyawalcya (XLIV) does not re¬ 
late to one maintained in a famine, becaufe the gift of a pair of oxen is not 
mentioned, but relates to one maintained in consideration of fervice: for it 
accords with a text of Na'reda (XLVIII ); and in that text the word 
“ immediately” (hows his emancipation on the very day, when he defires 
his releafe from fervitude. (It (hould not be obje&ed, that the word “ im¬ 
mediately,” fignifying that day, denotes his enfranchifement on the very day, 
when he relinquifhes maintenance, with, or without, demanding his difebarge. 
That word would be fuperfluous, fince the fame fenfe might be obtained 
without it: and it muji tbereforejignify the day when he claims his releafe.) In the 
prefent inftance fome consideration, fuch as the gift of a pair of oxen, is re¬ 
quired for emancipation from fervitude. Even though one maintained in a 
famine were not diftinguiChed from one maintained in confideration of fer¬ 
vice, ftill, being diftinguiihed from a fervant for a period depending on agree¬ 
ment, he muft give a pair of oxen befides relinquifhing his maintenance. 
By the word “ relinquifti” (XLIV) is here meant not accepting it. 


Since one maintained in a famine is fimilar to this fervant, the expofition 
delivered by CbandeWara on the words, “ for what was confumed &c.” 
(XXIII) ihouid be admitted in this cafe. Nor ihould it be objeded, that 
it appears from the word liquidate in the following text, that both muft re¬ 
pay what they have confumed. 


XLIV. 


1 

J^-Ya'jnyawalcya H e, who faves his mailer’s life, is 

releafed from fervitude; and Jo are fame (laves on relinqui filing 
fubfiflence, and others on liquidating that debt, for zokich 
they became faves. 

Saving his matter's life and payment of debt are diftind from the direc¬ 
tion for a pair of oxen to be given by one maintained in a famine. How¬ 
ever, there is no difficulty, fay thefi lawyers , in explaining “ liquidate’* as 
fignifyirig, that he is emancipated by the gift of a pair of oxen, and by li¬ 
quidating what he confirmed during the feafon of fearcity, 

XLV, 

Na'reda : — One pledged is alfo releafed, when his matter 
redeems him by difeharging the debt; but, if the creditor 
take him in payment of his demand , he becomes a pur- 
chafed Have. 

When the mailer, whole flave he is, or his own father, redeems him* 
or when he redeems himfelf, then a flave pledged is alfo releafed. 
But, if he, to whom the Have is pledged, take him, he is afterwards a pur- 
chafed flave ; that is, he remains as one bought. So the Retndcara% 

He becomes a purchafed flave, becaufe he is fold by his mailer for a price 
-paid in the remifjion of the debt: and he, who fells himfelf, is in effedl 
bought. Hence thefe two cannot be releafed from flavery, unlefs by the 
favour of the rnafter, or by faving his life. 

xlvl 

Na'reda : — Paying the debt with intereft, a debtor is re- 
leafed from fervitude; and a Have for a fixed period is 
alfo emancipated by fulfilling the Stipulated term. 

Repaying, with intereft, fo much as had been paid, through his mailer, 
to a creditor, and for which he contented to become a Have. Hence it ap¬ 
pears, according to fame lawyers, that intereft mull be again paid j elle 

4 T with 
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^with intereft** would be unmeaning. But that is wrong ; for, were it fo, , 
s/.irian, who has undertaken fervitude to difcbarge his own debt with inter- 
eft, muft. again pay intereft to his mafter. Therefore he, who lias under-* 
taken fervitude to difcharge a debt, muft pay the principal and i mere ft, if 
intereft have not been already received : but, in the cafe of one redeemed 
from a debt due to another, the man is abfoliltely a purchafed flave; or he 
may be releafed from fervitude, on payment of the fame principal and in¬ 
tereft, which had been paid to the creditor . 

*'• On liquidating that debt'* (XLIV) is thus explained in the Mitacjha - 
rd ; the Jlave is releafed on liquidating, that is, on repaying with intereft, 
the amount received by his mafter who pledged him, or the amount paid 
by the prefent creditor to redeem him from a former creditor. Another in¬ 
terpretation has been already mentioned; but this expofition agrees with the 
Mitacjhard. 

“ By fulfilling the ftipulated term’ > (XLVI): this is the mode of eman¬ 
cipation for him, who is called a flave for a ftipulated time. Thu interpreta¬ 
tion is given by authors. This flave fora ftipulated time is a diftinbt fort 
of flave offering lanifelf in this form, “ I am thine the emancipation of 
one, who to gave himfelf,' having been completely declared-, the emancipa¬ 
tion of a (lave for a ftipulated time has been already delivered. Thus other 
lawyers expound the text. But others again hold, that, the emancipation of 
him, who is called a flave for a ftipulated time, is comprehended under the 
following text (XLVII). “ Stipulateda. ftipulated term, ora definite 
period : this interpretation, already noticed, fliould be remembered. 

XLVII. 

Na'reda :—One, who offered himfelf in this form, “ I am 
thine/’ one made .captive in war, and a Have won in a,. 
Hake, are emancipated; on giving a fubftitute equally ca¬ 
pable of labour. 

JL ■ 

It is the opinion of other lawyers, that one, who offered himieif in that 
form, is diftinft from the flave for a definite period. 


** On 
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itute on giving a flave equal to himfelf. 

The Retndcara, 


Another, flave equally capable of labour. 
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XL VIII, 

Na'reda :—One maintained in consideration of ferviceis im¬ 
mediately releafed on relinquifhing his fubllftence; and a 
Have for the fake of his bride is emancipated by divorcing; 
his wife. 


' O 


He, who is a fervant for the fake of fubllftence, is emancipated by relin- 
qUifiling it. SoMisra. But we cannot afcertain why fervant is men¬ 
tioned under the title of emancipation from flavery ; for it would be proper 
to fay, he, who is a flave for the fake of fubfiftence, &c. 




“ By divorcing his wifeby feparating himfelf ixova her. , ** His wife 
the female flave. fk 


The Retnacard , 

«*. i: ’■mtm ■ 




According to the Mitdcjhara, the fenfe is, ‘ becaufe it is forbidden to 

cohabit with a Have. * 


“ His wife /’ the female flave. After divorcing or forfaking her, the 


obligation to ferve her matter ceafes. 


The Vixdda 


ament. 


XLIX. 

Ca'tya'yana -If a man approach his own female flave, and 
fhe bear him a fori, fhe mil, in confideration of her pro¬ 
geny, be enfranchifed with her child. 


Her. progeny /' the fori bom of her. On his account, fhe asuft be en¬ 
franchifed with her tittle; that is, with her fon : and this rule is appli¬ 
cable 
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00e, if her matter have no legitimate, or adopted fan j for in that cafe 
fee need not be enfranchifed. This conftrudion agrees with the Pracdia, 
Parent a and Retnacara ; and Misra holds the fame opinion. 


hi a red a declares the form of manumiffion. 


L. 

Na'&sim:—Let the benevolent man, who defires to eman¬ 
cipate his own Have, take a veffel of water from his fhouL 
der, and imlantly break it; 

2. Sprinkling his head with water containing rice and 
flowers, and thrice calling him free, let the mafter difmifs 
him with his face towards the eaft; 

3, Thenceforward let him be called {< one cherifbed by 
his mailer’s favourhis food may be eaten, and his fa¬ 
vours accepted; and he is refpe&ed. by worthy men. 

** B&ne Vo lent affectionate, or fatisfied. It comprehends a perfon 
emancipating the Have who has preferved his life, or the like,; for no other 
form of manumiffion has been ordained. Or the manumiffion of a (lave, 
who has preferved his matter’s life, fhould be performed by the mafter with 
affedion and benevolence. 

“ T ake a veffel of water from his Ihoulder, and inftantly break it by this 
is figured the difcontinuance of his office of carrying water. From the cef- 
fation of that duty, it appears, under the authority of the text, that all 
fervile duties are difeontinued. The fprinkling of water with flowers and 
lice is atifpicious, and is ordained as a part of the ceremony of manumil- 
lion, “ Thrice declaring him free” is intended to confirm his emancipa¬ 
tion. Difmiffion with his face towards the eaft is auipicious, and is 
ordained, but as an uneffcntial part oi the ceremony. Thenceforward 
he fhali be called by the appellation of ^ freedman or one cherifeed by 
his matter’s favour.” The Retna cara, 

Others 
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'Others ifate this meaning ; his appellation formerly was, “ the flave of 
this man ” but now he fhould be called’ ‘ * cherilhed by this man’s favour.” 

“ His food may be eaten it appears from the text, that, if a man of 
the commercial clafs happen to be the Have of a C/hatriya, his food 
Ihould not be fhared by-other men of the commercial clafi j but after manu- 
miflion, it may be {hared by them: and fo in other cafes. “ And his fa¬ 
vours acceptedit appears, that favours fhould not be conferred by fuch 
a Vaifya before manunntlion j but now, after tnanumilfion, they may be 
accepted. Some lawyers hold, that his favours could not be received, 
becaufe he was incapable of propeifyj but now, fmce he may poffefs pro¬ 
perty, being free, his favours may be accepted. 

LI. 

Na'reda :—These three perfons, a wife, a Have, and a fon, 
have mineral no wealth exclufively their own: the wealth, 
which they may gain, is regularly acquired for the man, 
to whom they belong. 

Ltt. 

Menu -Three perfons, a wife, a fon, and a flave, are de¬ 
clared by law to have in general no wealth exclufively their 
own: the wealth, which they may earn, is regularly acquired 
for the man, to whom they belong.* 

2. A Brdhmana may feize without hefitation, if he be dijlrejf- 
ed for a fubfifence , the goods of his "Sudra flave: for, as 
that flave can have no property, his mailer may take 
his goods. 

** Earn j” acquire. The ttetnacara. 

The fenfc is, ‘ doing ads whence property may be obtained. Such ads 
are the labours of hufbandry and the like. But Culh/c abhatta fays, 

* Already cited in Book II, Chapter IV, V. LVI. 
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this merely illuftrat.es the dependence of a wife and the reft, in refpeft of 
property acquired by themfelves; for it will be mentioned, that a wife has 
exclufive property of fix kinds ; and a wife being qualified for a£ls in 
which property muft be ufed, a woman, with the affent of her hufband, 
may even ufe wealth common to them both. Vijnya neswara 
holds the fame opinion; and fo do Ji'muta'-va'hana and others. 
But it does not appear to be admitted by Chande'swara, Va chespati 


Misra, and others ; for they otherwife explain thefe, and the texts which 
will be cited. The mode of reconciling the difficulties fuggefted by Cul- 
i.ucabhatta will be delivered in its place. 


The fenfe of the fecona verfe (LII 2), according to Cullt/c abiiatt a, 
is, that a Brahmana mafter, without hefitation, with confidence, without ap- 
prehenfion of punifhment from the king, may take the goods oi his Have 
if he bediftrefifed ; the fage fubjoins a lax complimentary phrafe ; whatever 
belongs to his {lave, belongs to the mafterthe Have, though he be the 
owner of the goods, has not exclufive dominion over them. Therefore, 
under the authority of the text, the mafter, though he forcibly feize goods 
belonging to another/ that is, belonging to his ■ Jlave), fhall not be amerced. 

But according to the opinion, in which it is maintained, that a Have is 
abfolutely incapable of property, without hefitation is explained ‘with 
confidence in this cafe, any Brahmana w'holoever can only receive trorra 
a ''S&dra flave effedts afcertained not to belong to his mafter ; but he mujl 
not accept goods which are not fo afcertained *. the fage declares it an offence 
to accept them without fuch an afeertainment, “ he can have no property 
&c;” thus, if he receive the goods of a ftranger from the hands of a dif¬ 
ferent perfon, the validity of the gift may be queftioned. 


L1II. 

De'vala, cited in the Retnacara and Chintameni :— After the 
death of the father, fons may divide his eftate; but they 
have no ownerfhip or full dominion , while a faultlefs father 

lives.* 


* Cjked again jin Book V, v. V. 


2. Menu 






W. Menu has declared, that, like them, women have no do- 
minion over any thing, while their huibands live ; nor 
r Oaves, while their matter furvives. 

It appears from the expreffion, “ like them,” that the want of dominion, 
of a fon, whofe father is living, over the paternal eftate, of a wife, while 
her hufband furvives, and of a have, during the life of his matter, are fimilar. 
What is this want of dominion ? Since it is intimated by the two conditions 
(while the hufband lives, and while the matter exifts), that both have domi¬ 
nion or ownerlhip after the death of the hufband and majier , even at that time 
dominion, or ownerlhip, fubfifts, but is in fad a mere entity. In expound¬ 
ing the text of Narsda (Book II, Chapter IV, v. L1II 2 ), perfons not 
their own matters are explained by authors, * Ions, (laves, and the like,’ But 
want of dominion is an abfolute want of independence. Accordingly that 
term is ufed inftead of the word dependence: and Oaves and the reft 
cannot, at that time, give away their own acquired property. 

It ihould not be argued, that this text relates to wealth acquired by the 
matter of the Have, or by the hufband of the wife. The exception could 
not be pertinent, unlefs their dominion or ownership might have been flip- . 
poled; for an exception implies a prior general rule. Since the independence 
of a fon might be fuppofed, becaufe he has ownerlhip of his father’s wealth 
(Book V, Chapter I, Se&ion I, Art I), the text is propounded for the 
purpofe of denying that independence. Thus fome expound the law. 

“Over any thing;” fince independence in regard to female property 
will be deduced from particular texts, and from the reafon of the law, this 
dependence regards all things except that. The wife’s and the Have’s want 
of property abovementioned (LI I) is a privation different from that of female 
property and the like; or it may be underttood as dependence in regard to 
property different therefrom. Wives and the reft may accomplifh rites, 
for which money is required, by ufing female property and the like. 

L1V. 

Ca'tya'yana 'Whatever goods belong to a Have, his maf- 

ter 
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is declared by law to have dominion over them; 
that mailer has no right to the goods, which are acquired 
by publick fale. 

Tins reading fpracdsa-"vicreydt, or publick/i/e ) occurs in fome places of 
the Retndcara: but in the Cbintameni the reading is, through favour or by 
fal t (prafddavicreydi)i and this maybe well expounded. What is fold, 
through favour, by the mafler to the Have; or what is obtained by the Have, 
from his mailer, by fale (that is, by purchafe), or obtained by him from 
his mailer through favour, belongs to the Have, not to his owner. So the 
Retndcara. Misra expounds it: what is obtained by the Have from his 
mailer's favour, or by fale from him, belongs to that Have: his mailer has no 
right to it. As women are independent in regard to female property, fo 
are Haves alfo in regard to property acquired by favour. It appears from 
the literal fenfe of the text, that Haves are independent in regard to what has 
been given through favour by the mailer, or by another perfon. But Misr a 
and the reft fay, by the mailer’s favour. 

The Pracdsa and Parijdta concur in reading ra pwdml dbanam arbati, the 
mailer has no right to the goods. Lacshmi'dhara reads tatfwami dban¬ 
am arbati, their mafler or owner has a right to the goods. According to that 
reading, “ their owner” is meant of the Have. So the Retndcara. 

LV. 

CaTya'yana A free woman, or one, who is not a Have of 
■ the fame mafler ffor the word adasi may bear either fewfe^ f 
becoming tbe bride ol a Have, alfo becomes a Have to her 
hufband’s owner ; for her hulband is her lord, and that 
lord is fubjeft to a mailer. 

Literally , “ not a female Have >*■* that is, not mancipated to the mailer of 
him, whole bride Hie- becomes : for this interpretation is neceflary from the 


• Adas', ;] the glofs hardly notices the more obvious interpretation of free woman: without a reference 
to the Vivid* Chandra, I fhould not have difeovered, that both interpretations are intended by the com., 
mentators cited on this text, 

connexion 
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onnexion implied in the word Have; and, a mailer of the male Have being 
fuppofed, it is proper to interpret the text, not mancipated to him. The ex- 
preffion <£ ihe becomes a Have,” alfo implies the fame connexion, in this 
exposition, the Vhdda Retnacara and Vivdda Chint time m concur : and the fe¬ 
male Have of another, or a free woman not the Have of any man, becom¬ 
ing the bride of a mancipated fervant, is enSlaved to his mailer. In that 
cafe the female Have of another becomes en flayed to the mailer of the male 
Slave, with the afferrt of her former mailer. 


“ Not a female Have:” if the negation (how one different from a female 
Have generally (that is, a free ’woman), and if it be faid, that (he, who is the 
Have of any other perfon, is not different from a female flave generally, 
(that is, jhe is not a free ’woman,) flill there may be a general difference 
from Slavery, becaufe She is releafed from Servitude by her wafer's confent 
to her marriage. In effect there is no difference between ihfe expojitions, Such 
is the opinion intimated in the Retnacara, 

But Misra writes, that her marriage is in fadl a caufe of emancipation, 
from fervitude to her former mailer. Hence this text belongs to that title 
[the title of emancipation) j and proves the fecond iervitude to be formed with 
the confent of her mailer. In the cafe of her marriage without his confent, 
as in the marriage of a ch'etica or female attendant, the former mailer’s 
perty is not loft. 
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A R T I C L E IL 

ON PERSONS LIABLE TO SLAVERT. 



LVI. 

NA'REDA In the inverfe order of the dalles llavery is not 
legal, excepting the cafe of one, who for fakes his duty: in 
this refped the condition of a Have is held fimilar to that of 
a wife. 

®* In the inverfe order A thus a Vaifya cannot be the Have of a "Sudray 
toor a CJhatriya , of a Vaifya ; and fo forth. An illuftration is given ; 
“ fimilar to the condition of a wifeas a woman of the commercial clafs 
cannot be the wife of TdSudra^ nor a woman of the military clafs be the 
wife of a Vaifya ; fo in this cafe alfo. “ Excepting one, who forfakes his 
dutyby this it is exprefied, that one, who .forfakes the duty of his owa 
order, may become a {lave even in the inverfe gradation of clafl'es. Such is 
the opinion of Misra and Ciiande'swara. Confequently an apoflate 
Vaifya, may voluntarily become the Have of a ''S&dra, and fo forth; but, if 
he do not agree to become the flave of any perfon in particular, the king 
fhall make him his own Have, as already mentioned. 

On this point an obfervation Ihould be made t the fervitude of him alone, 
who forfakes the profejed duty of bis “ order/’ is exprefsly allowed in the 
inverfe gradation of claffes ; is the fervitude even of others, than a Brdh- 
nana, who forfake the duty of their “ clafs,” illegal in the inverfe grada¬ 
tion ? for how can the expreffion, “ except one, who forfakes his duty/* 
bear both fenfes.f-w 


LVII. 

Catya'yana:—Bhrigu admits the fervitude of one, who, 
being his own mailer, gives himfelf, as the marriage of 
awif q felf-given is acknowledged: llavery Ihould be limited 

to three claffes; never can a Brdhmana become a flave. 

, 2. The 





'lie claffes, who have forfeited their independence, may- 
in the dire£f, not in the inverfe, order of the claffes. 


3. But even a man of equal clafs rrmft not reduce a Brdh - 
mana to flavery; yet a mild and learned man may employ 
in labour one inferiour to himfelf in thole qualities. 


4. Still let not the high eft twice-born man perform im¬ 
pure work; for the glory of a king is obliterated by the 
flavery of a Brahmana* 

5. The law permits the fervitude of men of the military, 
commercial, and fervile claffes, to one of an equal clafs, 
on forne accounts; hut on no account let a man compel 
a Brahmana 10 perform fervile a£ts. 

“ Never a Brahmana' ” (LVII 1) : theilavery of a Brahmana is univer-' 
tally forbidden : “as in the cafe of a wife.” He elucidates the precept: 
“ in the diredt order of the claffes, &C/’ Men of the military and other 
tribes, accidentally forfeiting their freedom and independence, may become 
JJaves in the diredt order of the claffes. This conftrudtion is fuggejled by 
preceding terms. Though the fervitude of a Br&hmana be univerfally pro¬ 
hibited, he repeats the prohibition for the fake of particular explanation ; 
“ but even a man of equal clafs &c.” Or the fervitude of other claffes, 
in the dirett order, is declared ; as there is no clafs fuperiour to a Brdh - 
mana^ his fervitude to a man of an equal clafs might be fuppofed: the fage 
obviates that doubt. “ But even a man'of equal clafs &c.” (LVII 3) ; 
by this it is implied, that the fervitude of Gfhatriyas and the red, to men 
of equal clafs, is permitted. He fubjoins a particular rule in refpefl of 
a Brahmana: ** a mild and learned man &c. /' Puch a man, reducing to fer¬ 
vitude a Brahmana inferiour in refpetd of virtue and learning, may not 
compel him to perform impure work, fuch as removing urine or or¬ 
dure; but he may employ him in pure work, fuch as fweeping a tem¬ 
ple or the like. But the king fiiould never reduce a Brahmana to Jdavery : 

the 
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the fage therefore fays, the king’s glory would be obliterated. Or the ex- 
preflion is generalhis glory would be loft, even if a Brdhmana be enflaved 
by others. This intimates difgracc. Hence the fervitude even of a will¬ 
ing Brdhmana fliould not be permitted; for the king himfelf would fuffer 
thereby. 

By forbidding the fervitude of a Brdhmana, no objection is implied to 
his ferving as an agent, in colleding the revenue of a village or the like. 
It fliould not be faid, that even the office of an agent, being fer- 
vice, is forbidden, becaufe Menu ordains, never let him [a Brahma- 
na) fubfift. by Swavrffti /’* and he himfelf explains it, “ Service is 
named Swavritti, or dogliving , and of courfe he ( a Brahmana) mull by 
all means avoid it d-f which is expounded by the learned, fervice or ads 
producing gratification only, not religious merit. From the declaration con¬ 
tained in the following text, that a priejl, becoming the king’s fervant, is not 
a true Brdhmana, (or, which is the fame thing, that the priefl: offends,) 
no fault on the part of his mafter is eftablilhed. 

v Sa'tatapa -Those untrue Brahmanas are declared by ho¬ 
ly fages, acquainted with the principles of things, to he of 
fix forts: the firft of them Isa fervant of the king; the fe- 
cond, a buyer and feller. 

Some hold, that a Brdhmana, may, with his own confent, be employed as 
a commiffioned fervant j but not, without his confent: xor the appropriate 
• fine would be thereby incurred. 

“ The law permits &c.” (LV 5) : equal clafs there comprehends equal 
qualities. Thus a Cjhatriya, a Vaifya and a ^Sudra may be employed as 
Haves by men of equal clafs, even though thefe be only equal in virtue : fuch 
is the law in refpeft of thofe claffes. But a Brdhmana can never be the Have 
of one merely equal in virtue. 

The Pdrijata and HelaVudha. 


* Menu, Ch, IV, v. 4. 


t Ibid v. 6. 
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vile clafs, bearing arms, pradtifing hufbandry, commerce and the like, or 
performing fervice, can never employ a Brdhmana in a fervile duty. 

Lacshmi'dhera. 

But Chande^w ara affents to both conftru&ions. 

“ Their feveral duties’ 5 (XXXVII i) are explained in the Retndcara^ 
the duties ordained for the military and commercial daffes. They are 
maintained in consideration of fuel) work. But, if a Brdhmana caufe them 
to perform fervile acts, the fame legillator declares a penalty (XXXVII a). 
A Brdhmana, who, by his power, Ihall caufe twice-born men, girt with the 
facrificial thread, (or virtuous anc! learned,) to perform fervile a£ls without 
their confers, fhall be fined by the king fix hundred partas. This is the 
fenfe according to the Retndcara. By “ twice-born men” are meant the Brdh¬ 
mana, Cfiatriya , and Vaijya. But, with their confent, there is no obieQion 
to the performance of fervile aids by men of the military and commercial 
daffies. 

But a man of the fervile clafs, whether bought or unbought, he may 
compel to perform fervile duty (XXXIII): whether bought or unbought, 
he may compel hint to perform impure work. 

The Retnacara, 

LVIII. 

Vishnu He, who employs a man of the moft elevated clafs 
in fervile duty* fhall be fined in the higheft amercement. 

“ A man of the moft elevated clafs’ 5 is explained in the Chint amend a 
man of the facerdotal tribe. Others think there is no difficulty in afligning 
fuch a punilhmeni. to the man, who employs in fervile duty, one of a higher 
clafs, than his own. 


In the cafe of one, who is not his own mailer, dominion and fervitude 
occur In the inverfe order of the ckffes; as in the ftory of He Risen andre, 

4 Y recorded 



Chandeswara, 


It fhould be confidered, that the exprefiion, “ his own mafter,’* is thus 
ufed in the text of Ca'tya'yana (LVII) ; “one, who, being his own maf- 
ter, gives hisnfclf.” The fervitude of one, who is not his own matter, in the 
inverfe order oi the clafles, may be thus underttood; when a Cfatriya de¬ 
livers his own Vaijya Have to be the mancipated fervant ot a Sudra; 
then one, who is not his own tnajler , becomes a Jlave in the inverfe order of the 
clafles. 


LIX. 

Ca'tya yana :—He, who feizes a woman of the facerdotal 
clafs, he. who fells her, and he, who enflaves a woman of 
family impelled by luft, 

2, Or caufes her to be approached by another, fhall be a- 
mercedj and that enslavement is null. 

There is a flight difference in the reading according to the Rmacara and 
Chintdmenu* “ Impelled by luft'’ is explained in the Retndcara , with her own 
confent through defire. Both authors explain the text; “he, who enflaves 
a woman of family voluntarily offering herfelf, or who delivers her to ano¬ 
ther, fhall be fitted.” Authors have not exhibited the other interpretation ; 
“ he, who enflaves a woman of family impelled by luft, {that u, unable to 
refill the impulfe of defire, and therefore yielding her perlon,) fhall be fined. 
Nor is it noticed, that this is inconfiftent with Amera’s interpretation of a 
woman of family, * a woman, who preferves the honour of hex family/ 

“ And that is null” (LIX 2) : that enflavement is null and void. Thus 
it is incidentally mentioned, that flie is ofcourfe releafed from flavery. 

* In the fir ft, the text h read Camat tu fana'rtim ; in the other, C mat jxnjnjatim, This variation does 
not affect the fenfe, 

LX. 







Ca'tya'yana:—The man, who treats as a (lave the nurfe 
of an infant child, or a free woman, or the wife of his de¬ 
pendant, incurs the firft amercement. 

2. And he, who attempts to fell an obedient female Have, 
though Ihe relift the fale, and though he be not diftreifed 
but able to fubfift, fhall pay a line of two hundred panas , 

“ The nurfe of an infant child,” who nourijhes that infant at her breaft. 
*< free woman ,'* intruded to him, or who has become a lervant tor main¬ 
tenance. “ His dependant ” his fervant. “ Though Ihe refillthough the 
fay, “ I ought not to be fold.’’ 

The Rdmcara. 

It appears, that the nurfe of an infant, though die be a ftive, ihoulci not 
be fo treated: for “ free woman,” fubfequently mentioned, denotes an inde¬ 
pendent woman. Va'chespati Misra clearly explains it: “the nurfe of 
an infant,” though the be a Have ; that is, one who gives her breaft to an in¬ 
fant: “ a free woman;” one, who ferves for fubfiftence and the like: if 
they do not confent to be fold, the feller incurs the firft amercement, cr a fine 
of two hundred and fifty panas. 

“ An obedient female (lave ” (LX 2); from this it appears, that there is 
no objection to the fale of one whofe condufil is vicious. It alio appears from 
the term, “ though he be not diftreifed,” that there is no objection to the 
fale, if he be diftreifed for fubfiftence; and from the expreflion, “ able to 
fubfift,” that there is no objection, to the file, if he he unable to fubfift 
other wife,- though the feafon be not calamitous. 


SECTION 


SECTION III- 

0 N W A G E S A N D H JR E. 

LXI. 

Na'reda:—-The rule and the a& of payment, and nonpay¬ 
ment, of the wages or hire of fervants are now declared ; 
called in law nonpayment of wages or hire. 

The title ©flaw, called breach of promifed obedience, lias been already 
propounded; that, which is called nonpayment of wages or hire, is now 
delivered. Confsdering breach of promifed obedience as a branch of non¬ 
payment of wages, Menu has not feparately propounded it; or breach 
of promifed obedience falls under the mifcellaneous or fupplementary title. 

The rule and a£t of payment and nonpayment both conftitute the title of 
nonpayment of wages or hire. The rule cf payment, (“ wages or hire 
{hoflld be paid;") and the ad of pay ment: the rule of nonpay ment, (“ wa¬ 
ges or hire fhould not be paid;”) and the ad of withholding payment; theft 
are comprehended in nonpayment of wages or hire, 

Vijnya'ne'swara reads, “ the confecutive rule of payment and non¬ 
payment of wages to fervants is declared f and he expounds it, the confecu- 
tive rule of payment, and confecutive rule oi nonpayment, will be deliver¬ 
ed in the following verfes, under the title of nonpayment of wages or hire. 

LXIL 

Na'reda :—Let the matter, for whom work is performed, 
pay wages to the fervant, according to their agreement, 
at the beginning, the middle, or end of his labours, as 
may be fettled between them: 


2. Wages 
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Wages not being ftipulated, let the factor, the herdA 
man, and the fervant in hufbandry, rejbcctiveh, receive a 
tenth part of the profit on goods fold, of the milk, and 
of the grain. 


“ The matter, for whom work is performed /’ literally the mailer ofthe 
work. According to their agreement; as was ftipulated. At the begin¬ 
ning, the middle, or end of the labour. 

The Re/mcard* 


Consequently the meaning is, at the beginning, the middle, or end 
of the labour, as was fettled between them ; the wages (hall be paid at the 
period agreed on. But, ii none were fettled, any one of tnofe periods 
may be the term of payment; and, if the wages be not paid even at the 
third period, application fhould be made to the king. 


Others hold, that payment lliould be made by him, who fhares the 
produce of labour , at the beginning, the middle, or the end of it. Accord¬ 
ing to their opinion, it is intimated, that, if payment be not made, 
at thofe periods refpelively, by them who {hare the produce of labour, 
rccourfe to the king is allowed, and fo forth. 

Successively, five parts at the commencement, feveii at the middle, 
and twenty-eight at the end of the labour. 

The Parljata . 


Accord i ng to this opinion, dividing the whole of the wages agreed for, 
into forty parts, he fhould pay five at the commencement of the labour, 
and fo forth. Whence the author has deduced adivifion into forty parts, and 
the fucceflive payment of five parts &c. fhould be inquired. At prefent, an 
agreement for paying wages at the end of the month is very cufiromary. 

“ Milk,” literally the feed of cows (LXII 2); meaning the befl pro¬ 
duce of kine, u'hicb is milk. 

The Retndcara, 

^ Tj Lxnr® 



( 37 « ) 
LXIIL 



Ya jnyawalcya : — He, who caufes work to he performed 
without fixing the wages, fhall be compelled by the king 
to give a tenth part of the profit arifing from commerce, cat- 
tie, or grain. 

The mafter, who caufes work to be performed in commerce, attendance 
on cattle, or agriculture, without fixing the wages of his fervant, fhall be - 
compelled by the king to pay him a tenth part of the profit a fifing there¬ 


from 


The Retndcara, 


Vijn y aWswara gives- the fame expofithn. 


LXIV. 


Yajnyawalcya The will of the matter determines the 
wages- of him, who tranfgreffes time and place, and of him, 
who does the work otherwife than was Jiipulated : but more 
fhall be paid, if more be done. 

A servant, who works at a different time and place from that which 
is proper, or otherwife than was agreed, by doing lefs or the like, receives 
wages at the will and pleafure of his mafter: but if he do more work 
on his mafter’s requifuion, he receives greater wages. 


The Retncicara. 


The fecond verfe is citedby Vijny awe sw ara, with this obfervation ; 
“ the fage fpeaks of one, who does not adt according to bis wafers orders.” 
VijNYA ne swara’s meaning is this: though he fee a proper time and 
place for the Tale of the commodity, if the fatter, through inference or the 
like, do not fell it; or if he accept lefs profit, thinking that time and place 
would caufe him much trouble; let the mafter pay him what wages he 
pleafes, not the full hire. Again; if he obtain greater profit by his 
own fele&ion of time and place, a greater reward, than was previoufly 
ftipukted, fhall be given by the mafter to the fervant. 


When 
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-^WhBN greater profit is obtained by his own feledtion of time and place 
(that is, by his own exertion), then only a greater reward flaall be given; 
not if the greater profit were caufed by circimjlances of time and place, with¬ 
out any exertion on his fart. For, were it fo, lels wages being paid to one 
who obtained lefs profit, and greater wages to one who obtained ample pro¬ 
fit, the directionfor receiving the full hire would be abfurd: and the mailer is 
entitled to the greater profit obtained on his goods at the proper feafon-. 

Others explain time and place in this manner: a fervant receives wages 
determined by the will of his mafter, if he deviate from the time or place 
thus prescribed; “ build a wall in the month of C&rtici /” or, “ confirm<5t a 
boat on the ihore of the Ganges.” 

LXV. 

Ya'jnyawalcya According to the work performed by a 
fervant, though the whole talk impofed might be too much 
for both mafter andfervant together , mull wages be given 
if either of them could have performed it, arid it he per¬ 
formed , let the promifed reward be paid. 

This text is intended for a rule in the cafe of a fervant, whofe work and 
lure are thus ftipulated ; “ ten pieces of money lhall be received for build¬ 
ing this wall.” By the expreffion, “ even by both,” is alfo implied “ by 
** many if it could not be performed by any one ; or. if the work be not 
completed by reafon of: ficknefs or the like ; then wages mull be given in 
proportion to the work done, as determined by arbitrators; in proportion 
to the work, which each fervant has performed, let the mafter pay biro wages. 
.Neither ftiall the ten pieces of money be paid, as had been promifed; nor 
(hall payment be withheld for the work partially done. If the work can 
be performed; if it be performed by both, or by many fervants, the pro¬ 
miled or ftipulated recompenfe lhall be paid, and divided amongft them. 
Neither (hall the whole reward promifed be paid to each; nor (hall each be 
paid in proportion to his work. Such is the opinion of Vijnya'nes war a. 

Here s wages in proportion to his work ’ do not lignify in proportion to 

the 
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part of the work done and to the whole wages; but a recompencc to be 
paid according to the number of days t for Vijnya neWara, in the latter 
part of his glofs, means daily hire, by the term ‘ in proportion to work.’ 


Though the whole talk (which could only be performed by many par* 
fons) could not be accompli fhed by both on after and fir van t together, wages 
muft be given in proportion to the work done j but, if it could have 
been performed by both mailer or fervant together, or by either of them, 
in that cafe the fine prefcribed muft be paid. Such is the fenfe of the text; 
and that fine will be declared in its place. 

The Rein&cara. 

The meaning of the glofs is, if one or two perfons erroneoufly undertake 
to perform, on ftipulated wages, a talk which could only be performed 
by many, the fervant fhall certainly receive the proper hire of his la¬ 
bour, though the work be not completed. But, if it could have been ac- 
compliihed by the mailer or fervant, then, iliouid it remain unperformed in 
confequencc of negleCl or the like, the fervant ihal! pay the fine prefcribed. 

Both interpretations may be admitted, in the PdnjJta, the text is ex¬ 
pounded, ‘ * if the talk require the labour of both mafier and fervant , the 
(t fervant iha.ll receive wages in proportion to the work performed by him ; 
M if the talk could be performed by the fervant alone , and it be performed, 
“ let the promifed reward be paid.’* This interpretation of both parts of 
the text is omitted by the other two commentators. 

LX VI. 

Vb ihaspati :—Let the man, who guides the ploughfhare, 
have a third or a fifth part of the grain, if no fpedal agree¬ 
ment be made. 


The disjun£live “ or ** Separates two cafes declared in the following text. 


LX VII. 

Vr JHASPATt Let the ploughman , to whom food and vef- _ 

tore 



tire are given, take a fifth, and let him, who is fupported 
by the profit alone, receive a third part of the grain pro¬ 
duced. 


“ Supported by profit by the fruit of labour, by the grain produced 
and the like: meaning him, who has no fuch allowance of food and vefture. 

A tenth part, as dire&ed by Nareda (LXII 2), is affigned to a fer- 
vant different from the ploughman. 

The Retndcara * 


In this expofitton, the Chintdmeni concurs. The meaning is this; the 
hire mentioned is allowed to a fervant employed in cutting grafs preparatory 
to tillage. Or the text of N a'red a may relate to pulfe and the like, which 
requiie lowing and watching only, not tillage. 

LXVIII. 

"Apastamba :— A servant in tillage, who abandons his work, 
£hall be beaten with a ftaff: fo fiiall a herdfman, who neg¬ 
lects his duty ; and his own cattle fiiall be feized. 

A servant in tillage, or ploughman, who abandons his work orab« 
fconds, (ball be beaten with a ftaff. So (hall a negligent herdfni-tci; and 
moreover the herdfman’s cattle ftiall be feized. 

The Chintdmeni and Retndcara. 


LXIX. 

Vriddha Menu :— The wages of fcamen fiiall be fuch, as are 
ufually given by men, who undeiftand fea voyages, and 
who know countries, and feafons, and commodities 5 un- 
lefs there be a fpecial agreement. 

f ‘ e Men, who underftand fea voyages j” meaning generally perfons well 
acquainted with commercial affairs. 

The Retndcara . 

5 A The 
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Ghiniatneni in fad: gives a fhnilar expofition. It is confequently the 
author’s opinion, as fome lawyers remark, that this, with the tenth part of 
theproft dirededby Na^eda and Ya jnyaw alcya (LXII2 and LXIII), 
conttitutes an alternative. 

But others hold, that this text concerns the wages of feamen becaufe 
it mentions fea voyages. In other cafes, the wages fhall be a tenth part of 
the profit 1 but the wages of feamen {hall be the fame which are ufually given, 
by merchants trafficking by lea, to their fervants; or if the wages, have 
been previoufly fettled, they {hall be paid accordingly. By the rettridion 
of “ men, who know countries, feafons and commodities,” it is im¬ 
plied, that wages determined by any perfon, whofe intellect is difturbed, 
lhall not be paid. 

LXX. 

Naked AThe implements of work, and whatever is intraft- 
ed to fervants for their matter's bufinefs, (hould be diligent¬ 
ly preferved; not wickedly negleMed by any means. 

“ Implements of work 1 ’ (the tie of the yoke and other implements of 
hufbandry), and f ‘ w r hat is committed to fervants for their matters bufmefs' 
(fuch as grain and the like for agriculture) {hould be diligently kept by the 
fervants, not wickedly or knavifhly negkiled. 

The Retndcara. 

« Agriculture,” in. this glofs, fignifies ‘ hufbandry and the like for 
N.a'reda has premifed the fad or, the herdfman, and the fervant in huf¬ 
bandry (LXII 2). 

“ The implements of work:" the tie of the yoke and the like, which 
are neceflary or ufeful in work, and which are intrufted to the fervants for 
the buttnefs propofed (be it agriculture or any other occupation), mutt be 
diligently kept by the fervants. If they be dettroyed even by the ad of 
God, hut In confequence of the fervant’s negled, it is a fault on the part of 
that fervant. This in. dud ion fee ms juft. 




LXXI. 


mtsfy 



( 383 ) 

LXXI. 

Vr ihaspati:— If the fervant do not perform any part of 
his matter’s bufinefs, he forfeits his wages; and may 
afterwards be fued for a fine: 


<SL 


2. And, if a fervant, having received his wages, perform, 
not his work, though able to do it, he {hall pay twice 
the amount as a fine to the king; and the full amount of 
thofe wages to his mafler . 

Ip a fervant able to perform his talk, having undertaken to execute work 
required by his matter, do not perform any part of it (that is, not the 
fmalleft part of it); in that cafe he forfeits his wages. He lofes the a- 
mount of the wages verbally promifed. Does it mean, te he (hall pay that 
amount fince this correfponds with the text of Ya'jnyawalcya 
(LXXII) ? No i for that is fignified by the expreflion, “ and may after¬ 
wards be fued j” literally a conteft fubfitts, By ** conteft” is meant a law- 
fuit: and by faying, that a lawfuit afterwards fubfitts, a fine is intimated; 
and that fine ttiould be deduced from the text of Ya'jnyawalcya 
(LXXII). 

« And if a fervant &c.” (LXXI 2) : fince he. has actually received wages, 
he fhail pay twice the amount as a fine to the king; and their full amount 
to his matter. 


LXXII. 

Ya'jnyawalcya :—A servant, who defifts from working 
after he has received his wages, fhail pay twice their a- 
mount; and. their full amount only, if he have not received 
them: the implements of hulbandry mutt be diligently 
kept by the fervants. 

Hs (hall pay twice the amount of thofe wages, in the fir(l cafe ; and their 
full amount, (not more than was agreed ; not twice their amount;) in the 
fecond. Therefore twice the amount of the wages {hall be paid by him, 

who 
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work, and then defifts from it after receiving his wages/ 
amount only , if he have not received them. 


“ The implements of hufbandry*’ namely the fpade, the ploughlhare, or 
the like, mu ft be diligently kept or preferred by the fervants ; that is, by the 
ploughmen and the re(t. 

The Retnacara . 


The payment of the full amount., or of twice the amount of his wages, 
fhould be underftood as a fine to the king, ** The implements muft be dili¬ 
gently kept,” as alfo direded by Na'reda (LXX) j this ftiould be under¬ 
lined of a fervant employed in labour, 

Vijnya'keVwara, after Hating this expofition, propofeS another con - 
flrudion of the Xaft hemiftich, in this manner ; “ or he toll be forcibly 
compelled to perform his work, after paying him the wages promifed,” as 
directed by the following text of NaVeda. 

LXXIII. 

Na'reda :—A servant, who refufes to perform the work 
he has undertaken, (hall be compelled to fulfil his agree¬ 
ment, firft paying him his wages; but, if he perfift in Ms 
refufal after receiving his wages, he ihall forfeit twice their 
amount. 


LXXIV. 

Ga'tya'yana:—He who begins, but does not perform, his 
talk, fhali. by force be compelled to finiih it; if he refufe 
to do fo, he incurs an amercement. 

LXXV. 

vM 1 hasp ATI He, who has promifed to perform work and 

does it not, Ihall be compelled even by forcible meams; 
and if he flill refufe to complete it, he Ihall be fined two 
hundred panas of copper. 

This 
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promife, or agreement, from the correfpondence of the text 
ana (LX XIV), extends to the commencement of the work. 

The Utkinan/irti 


The texts muff be diftributed to different cafes, for the purpofe of re¬ 
conciling the feetning contradiction between this fine of two hundred panels, 
and the fine of eight crtjhnalas or r a elk as, directed in a text which will be 
quoted from Menu (LXXVI); and their inconfiftency with the text of 
Ya'jnyawalcya, which directs a fine equal to the amount of the wages 
(LXXII), muff alfo be explained. 

For this piirpofe, fome hold, that, if a man, not having received his 
wages, go elfewhere through avarice, he (hall be fined their full amount; 
if, through indolence, he do not perform the work, two hundred paras ; 
but, if he do not begin the work, eight crtjhnalas or raclkas. Others think, 
he lhall be made to pay the full amount, in the cafe of wages fettled by 
coritraflj and the fine is two hundred panas and the like, in the cafe of 
wages by the month or the like. Others again affirm, that twice the a- 
mount of the hire is paid to the mafter, and two hundred panas to the 
king t and in like manner, the full amount of the wages, twice their amount, 
the ieventh part and fo forth (LXXXVII) are payable to the rnaffer; and 
the two hundred panas and other fines, to the king. 

If it be faid, that in a text above quoted (LXXI) a forfeiture of wages is 
ordained, which is inconfiftent with the direction for compelling the fer • 
vant to perform the work { LXXV); it is reconciled from the rule pro¬ 
pounded by Ca'tya yana (LXXIV): paying his wages, he may by force 
compel him; but it he fill refufe to perform it, he incurs the forfeiture 
of his wages, and an amercement. 

LXXVI. 

Menu : — That hired fervant or workman, who, not from 
any diforder but from infolence, fails to perform his work 
according to his agreement, ihall be fined eight cnfanalas 
or ratticas of gold, and his wages or hire ihall not be paid* 

5 B “ Not 
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- 44 Not from any difordcr % not from the ad of God or of the king, by 
which he might be di fabled from performing it. 


The Retndcara . 


LXXVIIl 

Memu explains crijknala ;~—The very fmall mote, which may 
be difcerned in a furtbeam palling through a lattice, is the 
leaft vifible quantity, and men call it a trafarinu : 

2, Eight of thofe trafarenus are fuppofed, equal in weight to 
one minute poppy feed; three of thofe feeds are equal to 
one black muftard feed5 and three of thofe laft, to a white 
muftard. feed: 

3. Six white muftard feeds are equal to a middle lized bar¬ 
ley corn; three fuch barky corns to one crifknda; five 
crijhmtas , or raflicds of gold, are one mdfha t and. fixteen. 

■ fuch mdJhaSf one Juvtrna. 

The whole meaning is, that a cr'tjhmla is a quantity of gold weighing 
me ratlicd, or feed of the gunjd.* 

Cullu'cabhatta fays, fervants (hall be fined eight crtjhnalas or ratticfa 
of gold, and the like, according to the Work. By the term '* and the like” 
muft.be underftood raEficds offilyer, copper, or other metds. He fchinkiS the 
denominations, as far as crijhnaia, are common to all metals j and the name of 
fuvema only, peculiar to gold. 

The fame legiflator declares the rule, when a ftfvant, from difeafe, not 
from infolencc, fails in performing the work. 

, : LXXVIIl. ? y ' 

MsNu Yet, whether he be lick or well, if the work ftipu- 

lated be not performed by himfeif or by mother for Mm , his 

* The itbrus of Botaoifta. 


whole 





whole wages are forfeited, though the work want but a 
little of being complete. 
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Having abandoned his work on account of ficknefs, if he do not com¬ 
plete it when recovered, no wages fhall be paid for the work performed, al¬ 
though a trifle only remain to bs done , 


CuLCl/cABHATTA. 


Here, and in the text of Na rkda (LXXIX), the whole wages are men¬ 
tioned. 



LXXIX. 


Na’reda:— - He who is hired for a lime , and leaves his work 
before the expiration of the full term, fhall forfeit ail his 
wages: but, if he defift by the fault of his mailer, he fhall 
receive as much as was flipulated. 

Therefore, if he leave the work by his own fault,, no wages 
whatever fhall fee paid } but if he defift by the fault of his waller, 
before this Full time has elapfed, he ihall receive f© muds wages as were 
ftipulated. 


The Jietnacara 


Others fay, the text of Me nu (LXXVIII) concerns wages fettled by s m 


tradt ■„ thus, if wages be ftipulated according to the work, without any time 
ipecified, and if the work be not performed in confequence of difeafe or the 
like, even though it want but little of being complete, the fervant Ihall not 
receive the wages ftipulated. But the text of NaVssba (LXXIX), they 
think, relates to one not prevented by difeafe., However, that has not been 
dated by refpedted authors. 


LX XX, 


MINIS' 
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Vishnu A servant or workman by time, who leaves the 
work before the expiration of the full term, fball forfeit 
his whole price of his labour, and pay one hundred panas 
to the king. Whatever may be injured by his fault, he 
{hall make good to his mailer; unlefs the injury happen 


by the a£t of God or of the king. If the mailer dif- 
mifs the lervant, before the full time has palled, he lhall 
pay him his whole wages, and a hundred panas to the 
king, unlefs the fervant were in fault,. 


Chandeswara explains wages or hire (the literalJxnfeofbhtXu^, hire to 
be earned by work; a fervant, who leaves that (meaning one, who leaves his 
'work), unlefs by the fault of his m after, jfhall forfeit the price of his labour. 
Thus a fervant, leaving the w ages which were paid him, leaving a part of 
them unearned by comparifon with the quantity of work performed, fhall 
forfeit his whole wages; and pay a fine of one hundred panas to the king. 
In the Chlntdmeni the text is read, “ a fervant, who leaves his work (carma) 
“ before the expiration of the full term.” The fenfe is obvious. 


LXXX 1 . 

Menu:-—-But, if he be really ill, and, when reftored to 
health, lhall perform his work according to his original 
bargain, he fhall receive his pay even after a very long 
time. 


But he, who, leaving his work on account of ficknefs, performs the fti- 
pulated talk when he recovers health, fhall receive his hire even after a 
very long time. So the JXetndcara, with which Culli/cabhatta con¬ 
curs. : - ' : 


If he quit his work when ill; but, when reftored to health, perform it 
even after a long time, he {hail receive his pay. Thus the Chintdmeni, with 
which the Mit&cjhora coincides. 


As 


miSfyy 
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for the expofition, that a fervent, who quits his work from mdifpo- 
iltion, and performs it after his recovery, fhall receive his pay for the pe¬ 
riod of his indilpofition, even though it be a very long time, that Would be 
wrong : for pay cannot be due without work performed ; and if* i$ in.co.n- 

vith ibe commentaries ofmzxiy authors. 


LXXXlL 

Na'reda: —If a load be damaged by the carrier s fault, what¬ 
ever is loft, he dial! be compelled to make good, unlefs 
the injury happen by the acl of God or of the king. 


“ A coat) ;” a thing on which the hired fervant is employed. “ Da¬ 
maged literally broken. By the carrier’s fault;’ by the fault of the 
hired fervant. 

The Rgtnacard, 


Consequently this text does not concern a carrier alone, but any hired 
fervant. It Ihould beconlideied, that, fince the term ‘‘carrier 1 mud ntv 
ceffarily have a general fenfe, it' may relate to every fort of fervant or la¬ 
bourer. 


LXXXIIL 

Vriddha Menu :—A servant {hall pay the fall value of what 
he has loft by mere inattention; twice the value of what 
he has loft by grofs negligence, or malice; but he (hall 
not be forced to pay any thing for what robbers have feiz- 
ed, for what has been burned, or for what an inundation 
has carried away, unlefs he were himfelf blamable . 


The text is merely an inftanCe given. Thus, if the lofs happen by the 
fervant’s fault, but unintentionally, he fhall be compelled to pay the full 
value; if it happen by his fault and intentionally, twice the value: but 
for a callial lofs without any fault on his part, he (hall not be forced to pay 
any thing. This virtually is the meaning. 

The Ret nacar a and Chintamend 
5 C VrIhas- 


Ml NlSTfy 


^ : % V\ 
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LX XXIV. 

Vrihaspaii:—If a fervant, by the command of his mafter, and 
for His benefit only, do an improper act, the offence fhall 
be imputed to the mafter. 

*' For his benefit only for the benefit of the mafter alone. u An im¬ 
proper aft /’ fuch as theft or the like. “ The offence fhall be imputed to the 
mafter j” not to the fervant. 

The Retnacara... 

* * 4 ! ; . Y ( < 1 ’’''i t 4 „ 1 ’ 1 ' i t . * i 

It appears from the condition, “ by the command of his mafter,*’ that, if 
he perpetrate a crime not commanded by his mafter, even though he intend 
his benefit only, the blame is not imputed to the mafter. But if it 
be argued, as proper to affirm, that the mafter does not partake of the 
guilt, when a fervant, even by his matter’s command, does an improper aft 
for no advantage, or for his own benefit only, the an'fiver is, when a tnalter 
commands a fervant to commit a robbery or the like, for no advantage to hun*- 
felt, ftill he derives benefit from the aU by fome gratification it affords him; and 
ifhe authorize it For the fervant’s benefit, he derives fome advantage by the 
laving of wages, or the like. But, if the fervant a Ik ; “ may I fteal that matins 
goods,” and the matter reply; “ fteal them,” reflefting, “ he is poor, what 
motive have I for oppofing his with ?” in that cafe the mafter, though he autho¬ 
rize the theft, does not partake of the guilt.* For this purpofe, the fage has 
faid, “ for his benefit only.” 

fmi LXXXV, 

Ya'jnyawalcya :—A carrier ftiall be forced to fnake good 
a load damaged or loft by his own fault, not by the act. of God 
or the king: and if he difappoint the purpofe,/or which he 
is employed , he {hall be compelled to pay twice the amount 
of his wages. 

** Not by the aft of God or the king j” this denotes a fault on the part 

of the fervant. The Retnacara, 

—... .— *- , ■ « . ——— ...--—---*- O ' 

# I hope no native lawyer will ever be guided by this drained interpretation* T. 

A LOAD, 








A load, to which no accident happens by the a$ of God or of the king. 
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is fo defcribed. If that be loft by a carrier, through inattention, he Avail be 


forced to make good the amount of, the lofs, which is incurred on that load. 


Again ; he, who previouily undertook a talk, requifite for the purpofesof 
a mafter bufied in preparations for nuptials, when the aufpieious day is near, 
but afterwards difappoints the. purpofe by refufing to perform the work, ihall 


be compelled to pay twice the amount of his wages. The Mitfcjharfr, 


Here “ purpofe ” is employed in a general fenfe : twice the amount of the 
wages muff be paid for the mere difappointment of any bu linefs prcvkmfly 
undertaken; but if the bulinels cannot fail, the penalty is the full amount 
of the wages only. So others, who follow the MiMcJhara. But the author 
of the Retnacara fays, the word “ carrier” fhould be brought forward; “a. 
carrier, having received his hire, and not departing at the time when the 
bulinefs fhould be done See.” In effect there is no difference. Thus the 
amercement for him, who abandons his work, has been already declared; the 
penalty, in the cafe of failure of the bulinefs in eonfequence of his not 
performing his talk, is now propounded : lofs is here the fubjedt. Such is 
the meaning of both commentators. This penalty may be incurred, if the 
bulinefs might be greatly injured ; for thefervant does not difappoint it, if 
it be accidentally accomplilhed. The following text makes this evident. 


LXXXVL 


Vriddha Menu He, who does not perform his talk at the full 
time agreed on, and difappoints the bufmefs, {hall be for¬ 
ced to pay twice the amount of his wages ; and another 
Ihall be employed in his head. 


hXXXVil 


Ya'jnyawalcya:—One, who declines the work when yet dif- 
tznt, Jhall be compelled to pay the feventh part of the wages; 
or the fourth part, if he decline it on the way; but he, who 
quits it half way, ihall be forced to give the full amount 
of the wages. 


When 



Ijjgpf When yd diffant,” “ on the way,” and u half way,” are explained 
by the circumftances of another fervant being found with safe, with difficul¬ 
ty, or with greater difficulty. 


In thqfe inftances, according to the circurnitances of each cafe, the carriers 
fhall be compelled to pay a feventh, or a fourth part, or the full amount of 
their hire. A mailer alfb, difmiffinga fervant at thefe periods, fhall be for¬ 
ced to give the fame. 

ChandeVwara. 


This is apparently inconfifteut with the payment of twice the a- 
mount of the wages, as abovementioned ; but is reconciled according to 
Chanoe / s war a, by direfting the payment of twice the amount of the 
wages, if a fervant cannot be found by any means. If this be laid to contra¬ 
dict the text, ol Vrtddha Menu (LXXXVI), the anjhver is, the text of Vriddha 
Menu fhouldbe underflood as relating to a cafe, in which it is apparently im- 
poffible to find another fervant, but in which, after delation, another fervant 
is accidentally found. If another fervant can be immediately found, a 
feventh part mull be paid by him who abandons work, to which he has 
himfelf agreed. But he muff pay twice the amount of his hire, if he de¬ 
cline the work at the moment when it fhould he commenced. Again; he, who 
deferts his employer when a diffant portion of the way remains untravelled, 
lhall pay a fourth part of his wages; or their full amount, if he quit him half 
way. The mailer alfo, in fimilar circumflances, fhall pay the proportions 
of the hire mentioned in this text. Such is the opinion exprefled in the 
Mil defer a. 


The meaning is this : at home, a mailer occupied in other liunnefs A' and 
therefore at le'tfure from the bufnefs in queji fn) can find another fervant with¬ 
out trouble; the fine is therefore a feventh part, bccaufe the offence is very 
inconliderable. A fervant, who infolently fays at the moment of de¬ 
parture, “ I will not perform the contrast f offends greatly, and lhall there¬ 
fore be fined in twice the amount of his wages. Travelling on the road, 
and leaving his work at a near place, lie does not infolently refufe the work, 
neither can another fervant be found without trouble; therefore he lhall be 

fined 
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' 

;d a fourth part of the wages. But deferring his employer at a diliant place, he 
is a greater offender, and (hall therefore be amerced in the full amount of his 
wages. Thus, the text (LXXXVll) is expounded in the fame manner both 
by Ch andes war a and by the author of the Mitacjhard. But the cafe o t 
one, who diiappomts the purpofe for which he is employed (LXXXV), is 
different 


LXXXV 1 II, 

Matfya-frurdna : —He. who does not perform bufinefs of fci- 
ence or art, after receiving a c onfii deration, fhall be amer¬ 
ced in the full amount of it, by a king who knows the 

law. 


Here the confideration muff be repaid to the perfon, who employed him 
for fcience or arts as it is repaid to a mailer by a fervant who does not per¬ 
forin the work: but a fine to the king is not here mentioned. However it is 
directed under a former head. 

LXXX1X. 

Nareda:-—The owner of goods, who hires beads for 
draught or burden and takes them not, fhall be compelled 
to pay a fourth part of the hire ; or the full amount, if 
he leave them on the road: 

2. And fo fhall a carrier forfeit his hire, if he tranfport 
not the goods, 

** The loaderthe owner of goods. “ Hiring;” procuring on hire, 
** Beads for draught or burden j” horfes and the like, or oxen and the reft. 
"* A carrier j” one who receives hire for the carriage of goods. 

Ch AND E s'WAR A, 


But others fay, fmee the lofs of the whole hire, or of a fourth part, is 
directed in cafe of defection on the road, he, who declines the work when the 
time for performing it is yet diftant, jfhould pay a feventh part; and the rule, 

5 D in 



WNIST/ty. 
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gard to the forfeiture of a fourth part, fhouldbe underted as explained in 

theformer text (LXXXVH). 


xc, 

Vnddha Menu: — Should a merchant, having hired a fervant 
for a certain journey , fell his goods by the way, and dif- 
charge the fervant, wages muft be paid even for the part 
of the way, which they never paffed; but the fervant 
lhall receive half only of the hire, which would have been 
due, if they had gone to their journeys end, 

“ The part of the way, which they never paffed j" fo much of the jour¬ 
ney as remains untravelled. The Retnacara . 

“ Even forthe part of the way, which they never paffed j” to the fervant, 
though he have not travelled the whole diftance previoufly ftipuhted, wages 
{hall be paid for the work done ; but half, or a portion only, of the hire, for the 
part of the way, which they have not paffed. 

The Chintdmeni . 

Qm the queftioni whether wages fhall be withheld, becaufe they have not 
gone the whole journey ; the text declares wages fhall be paid, becaufe the 
fervant is not in fault. This may be flated as meant in the Retnacara . The 
word “ half” is not here intended for equal parts j but a portion in general, as 
interpreted in the Chintdtnenf: f ‘ he fhall receive a part of the wages for going 
that journey, though he have not travelled the whole diftanceand this is rea- 
fonable j fince the penalty of a fourth part of the hire is dire&ed for defertion 
on the way : but in this cafe fomethiag lefs than a fourth part muft be paid, 
fince he djfcharges the fervant becaufe he has not occafion for bisfervicex and 
this text may be literally applied to the cafe of his felling the goods half way. 

XCI. 

C.a'ty a'yan a -And. if the goods be flopped or feized on 
the way, the fervant fhall receive wages for fp much of 
way as has been paffed by him. 

“ Be 
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i f be fold in confequencfc of being flopped by any perfom 

Misha and C h a st d eV w a a a . 


<SL 


The fenfe is, that, fince the difmiffion of the fervant docs not arife from 
the tnerehamt’s own choice, greater wages fhall not be paid. 

XCih 

Na'reda — A Servant, ftipulating wages fora journey , but 
leaving the cart on the way, ihall be forced to give a IMi 
part of thofe wages; but the man, who employs labour and 
pays not its hire on demand, muft aftenvards pay it with in- 
tereft computed from the jixth month after the demand • 

He, who ftipulates wages on an agreement in this form, “ I will go the 
journey,” but leaves on the way the goods for which, the cart was hired, fhall 
be compelled to give a fixth part of the amount flipulated as wages. Such 

is the fenfe of the ferft part. 

The Retndcard. 


And this muft be explained by a particular application of the text to a 
ffeihl cafe, like the feventh part and the like ordained by Ya'jkyawaicya 
and others (LXXXVil andLXXXIX.) 

But the mailer, if he do not pay the hire of the journey to the fervant 
who goes that journey , ihall be compelled to pay it with interell. 

The Retnacara. 

It ihou.i d be mentioned, that interell on wages accrues fix moot ns after 
demand (Book I, v. LYI). Othervvife they do not bear intereft (Book 
I, v. LXX1). 

XCIIL 

VrThaspati:— The matter, who pays not the hire of labour, 
after the work is performed, ihall be compelled by the 
king to pay it, as well as a proportionate amercement. 
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fbould be hew underfteod, as in the preceding text, that he miift pay 
it with interell. 


XC 1 V. 


Ca'tya'yana ::—The mafter, who leaves in the way a tired 
or fick fervant, without taking cars of him in a village for 
three days, fhail pay the firft 01 loweft amercement. 


The mailer, 
leaves a tired or 


, not taking care of him in a village for three days, 
:k fervant, fhali be fined by the king. 

The Retmcara. 


By the word “ leaves,” want of care is implied. That it would he an of¬ 
fence in a tired fervant, to leave the work, though able to carry the burden af¬ 
ter recovering from his fatigue, has been pofitively declared by former texts. 

Harlots have been considered by GhandeYwara and others, under 
the title of hire; wherefore they are alfo noticed in this work . 


xcv. 

Na'reda A dancing girl, having received her pay, yet 
refufmg to attend, fhail pay twice as much as file received; 
and, if her employer refufe to admit her, he fhali forfeit 
what he had paid. 


XCVI. 

Smriti : —But, if the harlot, attend not when fent for, be- 
caufe fhe is indifpofed, or fearful, or fatigued, or employ¬ 
ed in the fervice of the king, fhe is blaraeiefs. 


XCV 1 L 

Mat/ya-purdna *: — A harlot, who goes to another man 

* 1 MIGHT have been juftifiedin omitting thefe laws, by the remarkof Sir William Jones, whentran. 
dating other texts under this head from the Fivaiarnava-Se'iu t that the reft are not worth inferring I 
am certainly juftified in fbftemng the original indelicacy, and in omitting a grots commentary on thefe and 
on the preceding texts j for they are finely aiifphced in a digeft of law cm contracts and fucceffions. T. 

after 
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after receiving hire, and repays not the money received, 
fhall be compelled to pay the lecher’s fee, or twice the 
amount 


<SL 


2. A man, approaching a woman without paying her hire, 
or approaching her in an unlawful manner, or Scratching 
her with his nails or the like, 

3. Or unnaturally abufing her perfon, or caufing her to be 
approached by many, fhall be compelled to pay eight 
times the amount of the hire promised, and an equal fine. 


4. He, who, on the pretence of one perfon, brings a har¬ 
lot for the ufe of another, fhall be amerced by the king 
in one mafha of gold. 

5. If a man employ a dancing girl and give her no pay, he 
fhall be compelled to give her twice as much as fhe ought 
to have received; and fhall pay a fine to the king of the 
fame amount. Thus juftice is not violated. 

6. The penalty, ever to be paid by many perfons approach¬ 
ing the fame woman, is twice the amount of what fhe fhould 
have received if approached by one only , and each of them 
fhall likewife pay twice the amount, as a fine to the king. 


xcvm. 

Na'reda: — If a difpute fhould arife among the lafcivious 
frequenters of her houfe, in refpe6l of matters occurring 
there, the wife have declared, that it fhall be determined 
by the principal harlot. 


The hire of a houfe or the like is fimilar to the hire of labour 5 it 
is - therefore difcufled by authors in this place. That (hall be now pro¬ 
pounded. 

|e XCiX. 


minis 
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xcix. 

Na'reda i —— He, who dwells in a houfe, which he built on 
the ground of another man, and for which he pays rent, 
fhall take with him, when he leaves it, the thatch, the 
wood, and the bricks; 


<SL 


2. But, if he live, without paying rent, on the ground of 
another, without the owner’s affent, he fhall by no means, 
When he quits it, take away the thatch and the timber. 


Rent j” a confideration for abode. 


The Retnacara. 


It may be explained hire” and fo forth. 


He, who dwells in a houfe built at his own charge, or by his own la¬ 
bour, on the land of another, ufed for the fite of dwelling houfes, may, pro¬ 
vided he paid rent for it, take away his own wood, and the bricks of walls and 
the like, when he fhifts his abode j or he may fell the wall as it ftands. 
But if he pay no rent whatever, he {hall not take the grais, wood, bricks 
and other component parts of the houfe. 


The hire of a houfe is common in royal cities ; in other inftances alfo, 
what is ufuaily paid, in the fame form with revenue, by tenants refilling on 
the land of Rrahmanas and the like, is merely hire or rent: for it is not tru¬ 
ly revenue, fince revenue or taxes are the fixth part of the produce and the 
like, payable to the king, as ordained by the law. 


c. 

Na'reda :—-The grafs, wood, and bricks, which are thus re¬ 
moved, belong to him who leaves the ground, provided 
he paid rent for the fpot; and not otlierwife. 

In the former texts it had been mentioned, that, in one cafe , he may take 
them; in the other , he may not take them. That dijlinftion is grounded on 

property 


wmsT/fy 



want of property. T-hefc, therefore, are now explain¬ 


ed in tins text. 


“ Ir he paid rent j” if he paid the price of the abode granted to him. 

The Iietnacardi 


cr. 

Ca'tya'yana :—‘•He, who hires at a fixed rent a houfe, d 
pool of water, a market place, or the like, lhall be com¬ 
pelled in a court of jufiice to pay the rent of it, until he re- 

ftore it to the owner. 

“ A pool of water/’ one made by another man, and not confecrated, 

but intended for ufe in this world. 

The Retndcara and Chintdmeni. 

It appears therefore, that no rent fhould be paid, for a confecrated pooh 

to him who made it, 

CII. 

Na'reda:—He, who hires at a fixed price, an elephant, a 
horfe, a bull or cow, an afs, or a camel, fhall be made to 
to pay for the hire of it, as long as he delays to reftore 
the cattle, having ufed it according to agreement* 

Ir a thing hired be deftroyed, it is the pofleffor’s fault, imlefs the injury 
happen by the aft of God j as mentioned under the title of depolits* 

CIII. 

Vriddha Menu :—He, who has hired a carriage or vehicle of 
any fort , and takes it, and goes away with it, but afterwards 
refufes to pay the hire, fhall be compelled to pay it, even 
though he never ufed the carriage. 

“A carriage” generally; meaning only a vehicle of any kind, > “£- 

ven 


WIN tST/fy. 
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even though nothing have been carried on it 

The Retnacara. 


In the Chintamem alfo, the laft remark occurs j and it is faid, a vehicle in 
general is alone meant. But the fame rule may be applied to a houfe and 
the like. 


CIV. 

Na'reda -Things, hired for a time at a fettled price, let 
the hirer give back, when the time has elapfed; whatever 
be broken or loft, he fhall make good, except in the cafe 
of inevitable accident or irrefiftible force. 

"" Settled price hire. “ Inevitable accident or irrefiftible force;” the 
adtot God or of the king. Therefore, a carriage and the like, broken without 
the aft either of God or of the king, mull: be made good by the hirer. When 

I 

the time has elapfed, the thing hired fhould be reftored to the owner. 

The Retnacara . 


Consequnti.v, fhould a carriage or the like, hired at a fettled price, be 
loft without the aft of God or of the king, it is the hirer’s fault; as appears 
from this law. But MisRA expounds the text; “ if it be not reftored when 
the time has elapfed, and it be deftroyed by time or the like, without the: aft of 
God or of the king, it mult bemads good by the hirer.” In his opinion, a 
thing loft or injured by the fault of the hirer, without the aft of God or of the 
king, mull be made good by the hirer; as appears from texts cited in Book 
II, on the fubjedt of depofits and other bailments. 


CHAPTER 


CHAPTER II. 

ON THE NONPERFORMANCE OF AGREEMENTS. 

A LTHOUGH nonpayment of wages and hire occur among difputes 
between in after and herdfman, (for which reafon this title is delivered 
by Vr ihaspati immediately after that of nonpayment of wages j and dif¬ 
putes between mailer and herdfman are placed firft in the Retnacara and other 
works;) yet nonperformance of agreement has been propounded by Menu 1 
immediately after nonpayment of wages: wherefore it is firft Inferred in 
this digefi (before contefts arijing between the owners , and keepers , of cattleJ , 

I. 

Menu:-—This is the general rale concerning work under¬ 
taken for wages or hire*, next, I will fully declare the law 
concerning fuch men as break their promifes. 

“ This general rule” is fully declared: although the wages of herdfmen 
have not been yet propounded by Menu, the rule in cafe of nonpayment has 
been delivered, and the wages will be explained under a fubfequent head .; 
“ Next I will fully declare &c.” breach of promife, fuch as the nonperfor¬ 
mance of adtual agreements, fuggefted for confederation by breach of compact 
between mafter and fervant, is next propounded. 

The text Is thus expounded by Culli/c abhatta j “ this rule concern¬ 
ing work, under the title of nonpayment of wages, has been completely de- 
lvered: I will next declare the rule of punifhment for thofe who violate their 
engagements.” 

5 F IL 



Vrihaspati:—This conduct has been prefcribed to mailers 
and fervants; now learn concifely the rules concerning 
promifes. 

“ Prescribed to matters and fervants,*'including mafter and herdftnanj 
for that title of lav/ is previoufly delivered by Vrihaspati. The prefent 
title of nonperformance of agreements is expounded by Cullu c abh atta 
(in bis glofs on the fifth verfe of the eighth chapter of Menu) “ breach of an 
agreement made.’ 5 Na'reda explains it. 

III. 

Na Red a:*—The general rule fettled among irreligious men, 
and among citizens and the like, is named a compadl; and 
the tide of law, Concerning difputes arifing thereon, is cal¬ 
led breach of compact. 

FajhenJa or irreligious;*’ excluded from the triple Vida, as the Vavanas 
and others. “Citizens/* townfmen. ** And the like /’ this term intends 
companies of traders, artifans &c. ‘ The rule fettled,” as will be mention¬ 

ed. An agreement for Jbpulated duties, violated by nonperformance, is 

fhd/ubjequenliitk , ; v v/V 

The Retnacara. 

Thus the breach of a general agreement in this, or other form, “ we will 
join to repel thieves and robbers,** is a breach of promife. An agreement 
for ftipulated duties is a compaft; nonperformance of it is a breach of com- 
pact; and the government of thofe, who break their engagements, forms a 
title of law. ’ A ixmilar. exposition is given in the Mitacjbara. 

IV. 

Ya'jnyawalcya -Having erefted a building in the town, 
and endowed it, and having placed there Brdhmmas learn¬ 
ed in the three Vidas , let the king enjoin them to obferve 
their duty. ‘ "■ ; / * 


Havinc 
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ereCted a building, or houfe of mafonry, or the like, in the towns 
having placed there Brdbmanas learned and virtuous, let him 
give this injunction, “ obferve your duty. " 


Having eroded an endowed building ; an edifice enriched by a grant of 
gold or the like. Such is the meaning, on the concurrent expofition of the 
Mitacfhara and Retndcar a. Endowed with land, money, or the like, where™ 
on the priefts, refiding there, may fubfift. The intention is, that he ihould 
affign land, money, or the like, for their maintenance. The Cage declares 
what ihould be done by Brdbmanas fo enjoined to obferve their duty. 


V. 

Ya'jnyawalcya:—Duties, which are ftipulated or feafonable 
(for famayica may bear cither jenfeJ, or prefcribed by the 
king, and which are not inconfiftent with their own regular 
duties, fhould alfo be diligently obferved by thofe priefts , 
and enforced by the king , 


Duties arifing from compaCt, or occurring from feafon, and confident 
with moral and civil law, fuch as care of cattle, prefervation of water, ma¬ 
nagement of temples, and the like, Ihould be diligently obferved. And the 
king Ihould enforce the obfervance of feafonable duties, not inconfiftent 
with regular duty, fuch as the entertainment of all travellers, and a rule that 
horfes and the like lhall not be carried to the dominions of his enemy. 

The Mitdcjhard. 


It follows, that the priefts collectively, and the king, are the perfons by 
whom thefe duties Ihould be obferved. But “ feafonable is explained in 
the Retndcara , ‘ rites for the happinefs of fociety/ Such are monthly bene¬ 
dictions pronounced for the king; and monthly deprecation j and fimilar 
duties prefcribed by the fovereign. 

Others hold, that Ya'jny awalcya here explains the fenfe of the word, 
duty/* in the expreffion, “ enjoin them to obferve their duty a&s, which 
are feafonable, or prefcribed by the king, and not inconfiftent with their 

own 
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n regular duties. Thus it follows from the word, “ alfo,” that the duties 
of their tribe and order muft certainly be obferved : the prei’eribed ads of 
their tribe and order, feafonable duties,and tbofe commanded by the king, are 
intended by the term, ,c their duty,” Seasonable ads have been explain¬ 
ed by authors as above. “ Duties or rules prescribed by the king’’ are filch 
as the following; “ for this man, though not degraded, yet fallen under 
the king’s difpleafure, no facrihce iball be performed.” Thefe rules muft 
be obferved, if they be not inconMerit with regular duty. Therefore an 
injunction to attend at the king’s gate from dawn to evening, or to facri- 
fice for all the inhabitants of a town, need not be obferved ; for it would 
obftrud the whole of the rites conftant and occafional, cr be incompatible 
with facrificing for twice-born cl a fifes only. Yet on particular occafions, an 
■obftrudion to the perform arm of conftant rites may be admitted. As for the 
opinion, that a duty occurring with the feafon, fuch as deprecatory rites and 
the.like, mull neceffafily be performed, though not promifed, it is wrong: for 
it is founded on no authority, and punilhment is directed for breach of 
promife only. 


VI. 

VhThaspati:—Assembling' priefts endued with knowledge 
of the Veda, learned teachers of the feripture, and priefts 
who keep a perpetual fire for oblations, let the king efta- 
blifh. them in that place, and affign their fubfiftence : 

% Let him grant to them, in his own dominions, hou- 
fes and land exempt from taxes, - declaring by a written 
grant, that the royal dues are remitted: 

3. They muft perform, for the townfmen, the conftant oc- 
cafional, and voluntary rites, and thofe which are depre¬ 
cative, or expiatory, and they muft decide doubtful cafes. 

4. A compact, formed on confutation among the inha¬ 
bitants of a town, the companies of artifans, and the feve* 
ral claffes of men, muft be obferved in a time of alarm, 

and 
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4 nd at the feafon of rites performed in common , and alia oil 
other occafom. 


( 4<>J? ) 



5. If there be apprehenfion of highway robbers or thieves, 
it is confidered as a common danger; and fhould be re¬ 
pelled by all, not in any inftance by one alone. 

6. First eftablifhmg mutual confidence, by a folemn oath, 
by a written contra£l, or by the atteftation of witneffes, let 
them next proceed to the bufinefs agreed on . 

7. Neither men influenced by caufelefs enmities, or paf- 
fion, nor fuch as are foolifh, indolent, timid, rapacious, 
dileafed, or aged, nor infants, may be appointed chief advi- 
lers in affairs (cdrya chintaca ); 

8. But thole, who are pure, who know the fcripture and 
their min duties, who have dominion over their paffions, 
who are capable, who fprung from honett families, and 
are ikilled in all affairs, may be appoin ted higheft of the 
confederacy, 

9. Two, three, or five perfons fhould be appointed advifers 
(hitavadin) of the affbeiation; their counfel fhould be 
followed by the inhabitants of the town, the companies 
of artifans, and the feveral claffes of men. 

“ ''Sr forty as learned teachers of the Veda. “ Houfes and land'* (VI a), 
in the active injieadof the oblique cafe, may be reconciled from the licenle of 
a holy [age. “ In a date of exemptionthe royal dues being remitted. 


CjkandeWara. 


1 hey muft perform 3 &c. ( VI 3 ); fuch a practice occurs in fome 
countries, where a perfon is commiffioned, and a pried is appointed, to per¬ 
form the conftant and other rites for the townfmen; and it appears, that 
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:fted with property, confiftin 
of a mandate from the reigning king. 
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in that office, by the authority 


“ And decide doubtful cafes” (VI 3); cafes relating to judicial contefts. 
This is a juft interpretation, and confident with ordinances. 

“ The inhabitants of the town” (VI 4), literally , the town; intending the 
inhabitants colledively. “ Companies of artifans meaning a body or 
multitude of pcrfons belonging to the fame tribe and following the fame pro- 
feffion. “ The feveral dalles Brahmanas and the like collectively. 

ChakdeWara. 


“ Companies of artifans;” workmen or artifans collectively. 

The Cbintdmeni . 

What is done after confultation, by thefe bodies and companies, or 
by any of them, is a com pad or agreement. The fage explains the mo¬ 
tive and feafon of fuch an agreement (“ in a time of alarm” &c. VI 4 ). 
« Alarmapprehenfion, or fuffering, from robbers or the like. “ Rites to 
be performed in common ,” fuch as fafts and other facraments. So Mus'ka. 
ChandeWara alfo expounds it fimilarly. By the words, “ or the like,” 
it is indicated, that an affectation fhould alio be formed if injury be fuffered 
from the inhabitants of a different town, or from other inhabitants of the 
fame town. By the expreffion, “and alfo,” it is intimated, that they pro¬ 
ceed in the fame manner on other occafions, fuch as general rejoicings and 

the like. 

Thus it appears, that an agreement fhould be made for repelling robbeis 
and the reft. The motive of a compad is thereby declared; the proper 
*t f e afon” is obvious (corresponding with the motive); he declares the lorrrv 

in a fubfequent verfe (V I 6.) 

4< A SOLEMN oathordeal, as the contact of water which has touched the 

maps of potent deities. The meaning of a “written contrad” is obvious, 

« Atteftation of witnefles:” literally intermediate pcrfons; intending perfons 

who 


.... ■ 

Vvho become witneffes of the compact, and are not partial favourers of any¬ 
one. The literal fenfe of the term, intermediate (medbyaft ha), is one who 
ft and s between (medhyk tiflii'hati). 

Thus any one of thefe three modes may be employed for the purpofe of 
proving the agreement at a i'ubfequent time. The conftru&ion of the fen* 
tence is, “ eftablifhing confidence by any one of thofe three modes.” 

Among thofe inhabitants of the town and the reft, if all had equal au¬ 
thority, no benefit would arife from their various degrees of wifdom j 
therefore fome ftiould be inverted with chief authority, as advifers in affairs, 
to fhow the beft mode of proceeding. What defcriptions of perfons they 
ftiould not inveft with principal authority, the fage declares (VI 7). “ Men 
influenced by caufelejs enmities; literally inimical he who proceeds to an 
ad without attention to the confequences of it, is faid to be “ influenced or 
impelled j” and the fuffix here employed bears the fame fenfe with the term 
thus explained by Jumbra. 

“ Influenced bypafiiou** (VI7); under theimpulfe of exceffive luftor 
anger. “ Foolilhthe term is explained in the Retnacara , incapable ; 
but explained by GoVi'chandra, in the Sancfnpta-Jara-parisiJllfa, 

**■ idiot. 1 ' 

From what defcriptions of perfons they ftiould appoint their chiefs, the 
fage declares (VI 8). “ Pure,” that is, virtuous ; not deceitful. “Govern¬ 

ing having dominion over their organs; void of avarice and the like. 

“ Their cotinfel ftiould be followedconfequently a fine is incurred by a 
breach of their commands. This, Ya'jnyawalcya exprefsly declares. 

VII. 

Ya'jnyawalcya :—‘The dire£lions given by the advifers of 
the affociation fhouldbe obferved by all; he, who difo- 
beys them, fhall be compelled to pay the firft amerce* 
ment, 

Th® 
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e fir ft amercement; meaning two hundred and feventy fanm of 
copper.* The Mitdcffiard . 

This offence confifts in difobeying the directions given by the advifers 
of the aflbciation; Ca tya van a prefcribes a fine for him, who, from info- 
lence, urges too otylinately his own opinion during a difeuffion on bufinefs to 
be performed. 

VIII. 

Ca'tyayana:—He, who interrupts the reafonable ciif- 
eourfe of a fpeaker, and allows rio other to fpeak, and 
he who talks idly, fhall incur the firft amercement. 

“ Who interrupts reafonable difeourfe } y> who thus breaks in upon it, 
“ you talk abfurdly:” one, who mutters, “ I alfo will fpeak, why fhould 
thefe talk ?” “ Who allows no other to fpeak literally giving no opportu¬ 
nity ; one, who gives no opportunity for others to fpeak; or allows no other 
to difeourfe y and prates much himfelf. Thefe, and he who urges bad advice, 
infifting that it fhould be adopted as good, fhall pay the firft amercement. 

In the Retndcara it is explained, he, who talks idly to the advifers of the 
ajfociation . The fenfe may alfo be thus ftated; he, who behaves with dif- 
refpedt towards them. 

IX. 

Ya'jn y awalcya -This is the rule for companies ofartifans, 
traders, and irreligious men, and for various tribes; let the 
king preferve.their diftin&ions, and oblige them to adhere 
to the conduft abovementioned. 

“ Artisans;” fubfifting by the manufadture of the fame com¬ 
modity. “Traders” fnaigama): this word is explained as denoting the 
Pasupatasy and other fedtaries, who admit the authority of the Veda no fur¬ 
ther than as a good inftitute. ‘ ‘ Irreligious menthofe who do not even admit 




* So the MS. It (houid be two hundred and fanas. 
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the authority of the Vida ; fuch are dancers, followers of Buddha, and 
the like. “ Tribesfets of men living by the fame profeffion, fuch as foldi- 
ers and the like. For thefe four deferiptions of perfons, this is the rule, as 
propounded in the former text (V). Let the king prelerve their diftindions j 
the rule of duty for the artifans and the reft: and let him oblige them to ad¬ 
here to the condud abovementioned. 

The Midcjhard. 


Others take the word naigatna in its literal fenfe of trader, as it is ex¬ 
plained in Am era's dictionary. 

Many texts, delivered by Yajnyawalcya immediately after that 
above quoted (V), will be cited in their places. By tribes are here meant 
other fets of men befides artifans and the reft, and different from Brdbmanas. 

The Retndcara . 

Thus, in whatever tribe an agreement is made, by that tribe it fhould be 
obferved; it follows, that difobedience to diredions given by one who is ap¬ 
pointed prdmdnka, or prefident, of barbers or the like, is 2 cognizable of* 
fence. This is the whole meaning. 


X. 

Na'reda : — Let the king maintain the aflbeiations of irre¬ 
ligious men, of fe&aries who detrad from the authority 
of the Veda*, of companies of artifans, traders, and foldi- 
ers, and of various tribes and the like, both in a place of 
difficult accefs and in a frequented fjpot. 

** Companies of traders” fpuga): merchants and the like colledively. 
Others explain it an aiTemblage of perfons of various clafles, who have no 
determinate profeffion. “Companies of foldiersarmed men colledively. 
“ Various tribes and the like;*' the term “ and the like,” fuggefts multi¬ 
tudes, and crouds. 


The Retndcara. 


* Naigama . tee the glofs on the text of YaOny avalcva (IX). 


5 H 


The 





MIN/Sr^ 



( 410 ) 


<SL 


The term “ and the like,** including all defcriptions, denotes that other* 
are comprehended in thofe which are noticed. 

The Chint ament. 


XI. 

Nareda - Whatever be their duties, their regular buli- 

neSs, and prelcribed rules, and whatever be the condu£k 
enjoined to them, that let the king approve. 


u Their duties /f their prescriptive ufagss. “ Their bufinefs;” their pro* 
per occupation for a livelihood. ** Condud enjoined to them /* prelcribed 
behaviour. 

The Retndcara. 

“ That approve/’ the word king muft be fupplied in the fentence s 
** that let the king approve,” Thus it is dire&ed, that he (hall not a£ 
otherwife than is confident with their prescriptive ufages and fo forth. 

XII. 

Ca'tyayana: — Whatever be the duty of particular foci* 
eties, according to that let them conduct all affairs, Jirmly 
abiding by their own profdlion. 

This Should be understood as coincident with the preferiptive ufages, or 
duties, mentioned by JSTa'reda. 


XIII. 

Ca'tyayana : — The afeertained commands of the king, not 
inconfiftent with regular duty., fhould in the firfl place be 
exa£lly performed as diretted by the king. 

2. The finful man, who obeys not fuch ordinances as are 
made by the Sovereign, and are not inconjijlent with the divine 
law, Shall be rebuked and puniShed as diSobedient to the 
royal command. 

Not 


" Not mconfiftent with regular duty,*” the preferred a£ts of each clals 
and order. “ Whatever be the afcertained command of the king’ 1 (not re* 
pugnant to that duty), fuch lliould be the conduit of the jbbjtci. The fags 
directs an amercement in cafe of difobedience (XIII 2): negledtof the king's 
commands is fubjoined as the caufe of the offender’s being deemed a finner* 
This offence confifts in the breach of allegiance. Vs. ipiaspati now declares 
the engagements of foeieties and the like. 

XIV. 

Vrihaspati 6 ‘ The coiiftru&ion of a hall, of a houfe Of 
<c refrefhrnent, or of a temple, a pool or a garden, relief 
“ to the helplefs and poor, facrificial rites, 

2. " A common way, and mutual defence, lhall be effected 
** by us, according to our feveral proportionsif fuch a 
written contra® be made, it is a binding engagement, 

3. And muft be obferved by all. Of him, who refufes his 
part, though able to perform it, the punifhment is forfei¬ 
ture of all his property, and banifhment from the 
town: 

4. And for that man, who contradicts his affociates , or neg- 
lefts his part, a fine is ordained of fix njfhcas containing 
four Juvernas each. 

In the cafe of an agreement for the conltru&ion of a hall or the like, 
•which is the higheft affociation, if a man break his engagement, though 
able to perform it, he lhall be pun idled by confifcation of all his property 
and banifhment from the country : and this punifhment is directed for the 
cafe where he formerly faid* “ I will perform it,” but now fays, **■ I will not 
perform it.” In cafe of negle£t, another punifhment is dire< 5 ted (XIV 4) * 
the jirji term in that text is explained by Amera, * contradiction.’ Thus, 
if a man, having previoufly formed an engagement, confpire with fome 
party to break it, he lhall be fined iu fix nijhcas containing four fuVernas each % 
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guilty of negleft, (that is, if he do not give attention to 
ne man be fined in the fame amount. 



Others hold, that an advifer in affairs of the affociation is guilty of neg- 
left, if he do not coerce one who refufes to perform his part , and (hail there¬ 
fore be amerced : and any ffranger alfo may be amerced, if he interfere to 
break the affociation. 

“ A Common way ” (XIV a) i literally a family-way; a road for a fa¬ 
mily. “ Mutual defence v" literally refinance; meaning oppofition to the 
inroads of bad men. The Rctndca'ra. 


XV. 

Menu:—The man, among the traders and other inhabitants 
of a town or diftrid, who breaks a promife through ava¬ 
rice, though he had taken an oath to perform it, let the 
king banilh from his realm. 

2. Or, according to circumfiances , let the judge, having ar¬ 
retted the promife breaker, condemn him to pay fix nifheas , 
or four fuvernas , or one 'satamdna of filver, or all three 
if he defierve finch a fine, 

3. Among- all citizens and in all claffes, let a juft king ob- 
ferve this rule for impofing fines on men, who lliali break 
their engagements. 

** A town in its ufuai fenfe. ** A diftrift;” a number of towns. 
<s Traders and others ; n a multitude of perfons following the fame profef- 
fion, but redding in feveral diftrifts. “ Having arreffed ” (nigribya); 
this may be expounded, having admonifhed. Six nificas, or four fuvernas : 
the words ntayjignify fix of thofe nijlxas which weigh four fuvernas each ; to 
exclude other quantities, namely the niflxa of one hundred and fifty fiver- 
nas, and the nijhca of five fuvernas. 

The Retndcara. 

Misra. 



the fame expofition, and addsj “Menu here intends 
further dire fled a ''satamdna of filver.” A ''satamdna con¬ 
tains three hundred and twenty raSticds or feeds of the gunjd. 


Culli/cabhatta holds, that, according to circumfiances which may 
aggravate or extenuate the fault, the punifhment fliould be exile, and fines 
of fix nijhcas and on s'satamana i all, or each of them. 

Thus, in concurrence with Vrihaspati, exile is the penalty dire died in 
cafe of refufal; a fine of fix nijhcas , in cafe of opposition or negligence $ 
and a fine of one'satamana, in the cafe of a {lighter offence. 


** All claffes ” (XV 3) : an affemblage of feveral claffes. 

The Rstnacara. 


XVI. 

Na'reda:—-Those efpecially fbouldbe punifhed, who Sepa¬ 
rate tkemfelves from the afifociation: they (hoaid undergo 
fear and terrour, being avoided like aifeafed perrons. 

** Who feparate from the affiliation j* who violate the engagement form¬ 
ed by the community. 


XVII. 

Ya'jnyawalcya :—Him, who embezzles the property of the 
company, and him, who violates his engagement, let the 
king banilli from the realm, after confifcating all his effedts, 

“ The property of the company f* the joint property of all the citizens 
and the like. 

The Ret na car a. 


Vijnya^eswara gives a fimilar expofition, but adds, that, ** in the 
cafe of a breach of cornpad or engagement enjoined by the king, or formed 
by the fociety, if the offence be great, the penalty is banffhment from the 

S I realm $ 


ealin ; but, if the offence be flight, it Jhall not exceed, the amercements 
abovementioned, as propounded by Menu.” 

Some explain it as intending the penalty for embezzling money fet apart 
for the purpofe of building a temple or the like. 

XVIII. 

Ca'tya'yana :—BhrYgu dire&s, that all thofe, who commit 
violences, oppofe the general will and diffipate the wealth 
of the community, fhail be punifhed, after giving notice 
to the king. 

“ Who commit violences/’ who ufe force again#. the fociety, by blows 
and the like. “ Who diffipate the wealth of the community j” who de- 
ilroy property amaffed by the affociation for a temple or the like. “ They 
Ihould be punifhed they fliould be fined in the amercement directed ; for 
an amercement of fix nijhcas is ordained in cafe of opposition. They fhail 
not be banifhed or expelled, as the term uchchedya might feem to denote. 
Or it may be underflood, that, in cafe of oppofition, if the offence be 
great, the penalty is expulfion. 

XIX. 

Vrihaspati:—-He, who injures or diffipates the common 
flock, or breaks his engagement, fhail be banifhed from 
the town for that offence , even though he be learned in the 
triple Veda. 

XX. 

The Same. —An infulting and malevolent man, one who op- 
pofes the fociety or commits violences, and an enemy to 
the company of artifans, to the fociety of traders, or to the 
king, ihould be inftantly banifhed. 

“ Insulting { hurting the minds of others. “ Malevolent j” inimical. 

The Retndeara and ChmtdmenL 

XXL 


Vrihaspati Let the chiefs of families, of alloclated arti- 
fans, or of tribes, whether refiding in towns or forts, curfe 
and forfake finners. 

“ Curse;” punifh with maledi&ions. 

The j Reinacara. 

By this text it is thus declared legal for the chief of a family or the like, to 
infiid punifhment on offenders. 

XXII. 

Vrihaspati:— Whatever be done by them according to 
their duty, whether harfh or kind towards other men, 
Ihould be firft approved by their chiefs : thefe indeed are 
confidered as undoubted a6tors in all affairs . 

“According to their duty;” not repugnant to it. “ Undoubted 
a&ors /’ undoubted guides in affairs. 

ChandeWara. 

Whatever bufinefs any perion, included in the affociation, performs 
confidently with regular duty, that fhould have been previotijly authorized by 
the chief. 

XXIII. 

Vr ihaspati :—-If they confpire, from an impulfe of ennlity, 
to injure one of the fociety 3 they fhould be reftrained by the 
king; and a£lual injuries fhall be punifhed. 

Among afTociates, if feveral unite to hurt one, the king fhould reftrain 
them; and if they do a wrong by verbal deception or the like, he fhall 
chaftife them : and the punifhment in this cafe fhould be exile or the like, 
according to the magnitude of the injury. 


XXIV. 
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XXIV. 

Vr ihas?ati:-~-If a quarrel arife - between the chiefs and the 
communities, let the king decide it, and reduce them to 
their duty. 

If there be a difputc between the communities and their chiefs (meaning 
the pt-jfons invefled with authority, and called pnfidcnts or prdmanica), let 
the king determine the controverfy according to the proof of their difobedi- 
ence to their chiefs; and in confequ nee of his decifion, either punifhing 
or not pur.ilhing them, or their chiefs, according to circumftances, let him re¬ 
duce them to their duty. But if the difobedience be heinous, baniihment is 
proper. 

XXV. 

Na'reda Promiscuous affemblies of iho feps'-fons, military 
array without caufe, and reciprocal injuries, let not the king 
tolerate. < 

“ Promiscuous aflemblies;** a fuperiour fociety mingled with another 
ofinferiour rank. “ Military array without caufe;” without a fufficient mo¬ 
tive, fuch as apprehenfion of danger and the like. “ Mutual injuriesj” re¬ 
ciprocal wrongs. “ Thofe perjbns irreligious men and the reft, as already 
mentioned by Na'reda (III). 

The Rctndcara. 

Soldiers and the like may carry arms even without a fpccial motive. 
The fenfti rciulting from the text is, that the king fhould reftrain all others 
from meeting in promifeuous affemblies, from carrying arms without caufe, and 
fo forth. 

XXVI. 

Ca'tya’Van’a:— He, who ufaally eats off the fame veffel, or 
in the fame line with another, (hall be amerced if he. reftife 
to do fo without fhowing a reajonable ground of excep¬ 
tion. 

He, 
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e, who refufes to do fo, {ball be amerced. 



The Retnacara, 


It is euftomary with fome tribes, for many perfons to join and eat off the fame 
veffcl. The rule is general: he, who ufually eats another’s food, may not, 
through perverfencfs, without dating a reafonable ground of exception, or other 
fufficient caufe, rejeft food given by that perfon. It may be alfo determined, 
that even it the practice originated in fucb motives, as are mentioned in the Maha~ 
bh&rata , “ through friendfhip food may be eaten from each other s hands, or it 
may be fo eaten through extreme diftrefs j” even then a motive for refufal 
Ihould be fhown, namely a breach of that friendlhip, which was the previous 
motive for eating food from each other’s hands. 


XXVII. 


Vr im astati:— T hose traders, who confpire to abfcond and 
defraud the king of his due, fhail be compelled to pay 
eight times the amount. 

Literally the king’s fhare, meaning the king’s due. 


The Chintdmeni. 


Thus, if merchants going for the purpofes of trade, and buying and felling 
goods, abfcond in the night after promifing to pay the king’s taxes, he 
may take from them eight times the amount of his taxes; or in the fame in¬ 
dance the chief of the company may levy that penalty. Thefe .two laws con¬ 
cerning focieties (v. XXVI, &c. v. XXVII) are mentioned incidentally. 


XXVIII. 


Na'reda : — Let the king re drain them from a£ls which 
are injurious to him, which in their nature are vile, or 
which obftru& his affairs .* 

2. And let a king, who defires profperity, reprefs finful 
proceedings, which are unauthorized by moral law, if they 
be actually attempted. 


Literally 


I ( ) 

iter ally difapproved by nature; ** a£ts, which in their nature are vile/'’ 
" Sinful proceedings,/ 1 as the practice of gaming and the like ; a<fts not pro¬ 
ductive of good. Unauthorized by moral law j” not familiar under moral 

inftitutions. “ Reftrain them 1* the irreligious men and the reft (III) , 

The Retnacara , 

Since whatever general agreement has been made by irreligious men and the 
reft, rnuft. be obferved ; and if they break it, they niuft be punifhed by the k ing > 
it might, therefore, he inferred, that every agreement, even though illegal , muft 
be maintained: for inftance, i! we will all prevent the fubje&s from paying taxes 
to the king; or, 44 let us always go nakedor the following, “ we will 
game ; we will folace ourfelves with harlots ; we will run on the king's high¬ 
way j let us worlhip an ant-hill under a idcttaca tree/’* It may be affirmed, 
that this text is intended to prevent fuch an inference. 

XXIX.. 

Ya'jnaywalacya :—When their bufinefs is fmifhed, let the 
king difmifs thofe, who have attended for the affairs of a 
community, after honouring them with tokens of regard, 
with gifts and with expredions of civility. 

2. Whatever a man, who is fen! on the affairs of a commu¬ 
nity, fhall receive, let him deliver to his principals; if he do 
not voluntarily deliver it, he fhall be compelled to pay ele¬ 
ven times the amount, 

IjET the king, having finithed their bufinefs, difmifs pcrfons who have 
attended him on the affairs of a community, and honour them with 
tokens of regard, with gifts, and with expreffions of civility ; fuch is the 
meaning according to the Mifdcfoara. 

“ Tokens of regard;” allowing them feats and the like. “Gifts;” 

* The lough leaved trophis of botanifts, called in the vernacular dialefts dahor'a or Syaara. The au¬ 
thor alludes to a proverbial expreflion of contempt; “ thou art like an ant-hill under a S'abSra tree," 
The plant itfelf alfo furnilhes a contemptuous fimilc. 
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lonorary prefents of clothes and the like. “ Exp.tefitons of civility com-* 
pliments. The meaning is, that attention fliould be Ihown by the. king to 
the affairs of a community. 


The fecond verfe is thus expounded by Vijny a'ne's war a ; ‘ a per- 
fon, deputed by merchants * to attend the king on the affairs of the com¬ 
munity, (hould, even unafked, deliver to thofe merchants whatever clothes, 
money, or other things may be received. Otherwife he dial! be compelled 
to pay a fine equal to eleven times the amount of what was received. Confe- 
quently, whatever is given by the king, in an honorary form, to one deputed 
on the affairs of a community, fliould be received by all the members of it. 

XXX. 

Vrihaspati : —Whatever he may there obtain, is the pro¬ 
perty of all the ajfodates , and fliould be divided according 
to their feveral proportions, whether it have been receiv¬ 
ed fix months or one month. 

There/* at the king’s palace. In declaring it the property of all, 
without a reflridion, that only that, which is given to all, belongs to all, the 
meaning is this; whatever is received by fome of the affociates, while 
attending at the king’s palace, is the property of all. It is obferved in 
the Rttmcara , that “ fix months or one month” are mentioned in an 
indefinite fenfe. Confequemly it is meant, that after many days they may 
colled and divide effeds received ; and that is optional. 

XXXI. 

Vr ikaspati Or it fliould be given to the poor, the aged, 
or the blind, to women or infants, to afflicted, difeafed, 
or childlefs perfons, or other needy people; this is the primeval 
rule. 


2. What is acquired and kept by thofe members of a corn » 

* Mehdjeu, ufually employed in its literal fenfe of a great or refpefted petfon* but here feems to figiuty 
a merchant, as in the common dialed 
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munity, or borrowed for the ufe of the fociety, or obtained 
as a prefent from the king, is common to all the affociates . 


« Diseased/’ other than one afflifted 'with fain (dtura). 

Chance's war A* 

■But HEDAYt/oHAfeads acara> inftead otidtura, and explains it handle!* 
or maimed , 

** Ciiildeess peifons or other needy people /’ under this are comprehended 
others (befidcs thofeenumerated), whofhould be maintained by the tribe, or 
by the company of artilans or the like, and whom the fage contem¬ 
plated. 

Ch ande'swara. 

" Poor j* indigent. Thus a gift to thofe, whom it is neccffary to main* 
tain, is approved ; and that fliould be in proportion to the re/pedive lhares 
of all the givers. 


XXXII. 

Ca'tya'yana:— -Whatever is borrowed on pretext of a 
community, and is confumed or diihpated for their own 
purpofes, mult be made good by thole, who borrowed iL 

“ What is borrowed on pretext of a. community/’ under pretence of 
the fociety ; by fraud in the name of the community ; rnuft be made 
good by the borrowers. 

The Cbintdmeni and Retndcara . 

“Dissipated” or aliened; given away. This is merely an inftance 
jfhown j the contra&ing of a debt is meant by the text. It is directed by 
Vrihaspati (XXXI 2), that a debt, contrafted on account of the com¬ 
munity, (hall in general be difeharged by all the members of it; this text 
(XXXII) declares, that in fomc particular inftances it (hall not be Jo 
difeharged. 


XXXIII. 


WMtST/}y 
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XXXIIL 

Ca'taya'yana :—All thofe, who are admitted into a fociety 
of traders, or company of artifans, or other community , (hare 
equally the previous flock and the debts. 

Even tliofe, who are fubfequentlv admitted, by general content, intd 
% fociety or other community of traders or the like, become (haters of the 
actual flock and debts, or of the capital inverted in commerce and fo forth. 

The Cbintamni and Retn dear 

It ihould be underftood, that, if an agreement be made by general con* 
fent, at the time of admiflion, in this form, “ I have no thare in the gain, 
lofs, or other occurrence prior to admiflion in that cafe he does not partake 
Of the gain, lofs, or the like. This is confident with reafon. 

f§ . ? * 'vsi'ftpi - w* 

XXXIV. 

Catya'yana:—-Thus alfo he, who remains in the fociety, 
is a (barer in all matters relating to provifions, partible flock, 
gifts, and duty; but he, who forfakes it, is entitled to no 
fhare. 

The term, <s//matters, or affs, is referred to the other terms feverally. 
** Provifions, J> or eatables ; fwectmeats and the like. “ Partible rtockj” 
grain and the like. “ But he, who forfakes it, is entitled to no (hare;” he 
who forfakes the fociety, or withdraws himfelf from the community, on 
motives of his own, is not entitled to any (hare. 

The Retnacara and Chintameni . 

The meaning is this; of what is confumed by the fociety, (hares are re¬ 
ceived by thofe only, who remain in the community : and that, which is 
diftributed, (hall be (hared by them only; not by thofe, who are out 
of the fociety at the time of partition, on the grounds of their having 
been members of it when the effefts were acquired. Moreover, if any thing 
be given, or any other legal a<rt be done, by any one member of the 
community, all the members of it are partakers of the a< 5 t: and in the cafe 
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the whole commu- 
/hile he was a member 


These engagements of members of communities have been propounded ; 
the mutual agreements of two perfons (hould alfo be difcufled, For 
inftance, “ if thou giveft that, then I will give this j if thou doft that, I will 
do this; if thou doft that, I will give this; if thou giveft that, ! will do 
this}” fuch, and of many other forts, are mutual promifes. In thefe inftan- 
ces, “ if, ,J or “ when,” denoting a contingency, and a contingency implying 
two parts, both payment and nonpayment are fignified. Thus, (from the 
the general conftru&ion of w'ords mentioned in fueceffive order,) by expref- 
iing, “ in cafe of thy gift being delivered, my gift /hall be delivered it is in 
effedt declared, “my gift fliall be withheld, in cafe thy gift be withheld :** 
therefore, the withholdiijg of the gift is ftated as one part of the contingen¬ 
cy j and hence no other penalty is directed. But where the promite is a ge¬ 
neral declaration, afeertaining work to be done, and wages to be paid, in this 
form, 4 ‘thou thah perform the work, and I will pay the wages,” in that 
cafe, fince nonperformance of work and nonpayment of wages are not ex- 
prefled, another penalty is proper in the event of a breach of fromife on either 
part. 


“ If thou thou Id ft do that, I would do this f fuch a declaration is no 
promife: for the conditional future tenfe exprefles fomething dependent on 
an event ; and implies fojjtbk non-performance. 


CHAPTER 


CHAPTER III. 

ON RESCISSION OF PURCHASE AND SALE. 

SECTION I. 

ON RESCISSION OF PURC HASE. 

A FTER breach of engagement among focieties, refeiflion of pur- 
chafe and of fale is propounded by Menu, to determine any 
breach of engagement between a buyer and feller; both thefe titles are 
difeuffed in this place. 

I. 

Vrihaspati -This rule of decifion in regard to promifes 
has been concifely delivered; hear the contefts ufually 
arifing on purchafe and fale. 

2. Two kinds of property are univerfally acknowledged, 
immoveable and moveable; when a contra 61 of fale is 
made, both are called by the name of vendible property. 

Literally, at the time of the contrail; that is, during the making of 
the fale. Both moveable and immoveable effects are called by the name of 
vendible property (paiiya) or commodity. 

II. 

Nareda:—Property, in this world, is of two kinds, im¬ 
moveable and moveable; and, in the laws of purchafe 
and fale, both are called vendible property. 


Thus 
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hits cows and the like, though bought for a price, are defcribed in the 
chapter on inheritance, and in other places, by the name of herecfitable pro¬ 
perty } but in contefts refpe&ing purchafe and fale, by the name of vendi¬ 
ble property : and, whenever the term of vendible commodity (hull be ufed 
in this chapter, by that term mult be underflood the thing, concerning the 
purchafe of which a conteft fubfifts. This is implied. 


Therefore, in faying, “ let a buyer himfelf examine the commodity,” 
it is not underftood of an ox or the like hired to trarifport the goods pur- 
chafed, though the cattle were ip fad once bought. 


III. 

Na'reda :—The rule of delivery and receipt is held by the 
wife to be fix fold; by tale, weight, xneallire, work, beau¬ 
ty, and fplendour. 

By tale f as faufel nuts and the like. 

The Retriacara* 

And this is grounded on the ufage of buying and felling faufel nuts and 
other commodities by the tale. Under the term, “ and the like/', are 
comprehended (hells, fagots of fmali wood, and xirrular articles. 

“ By weight y as gold and the like. “ By meafure /’ as grain and other 
things. 

The Retndcaren 


This alfo. is grounded on the ufage of buying and felling grain and the 
like by meafure, fuch as the poyya and the reft : in lo ne inflances grain is 
alfo fold by the weight. Other lawyers remark, that cloth and fimilar com¬ 
modities are meafured by the cubit or the like. 

«> By work J* oxen and other cattle are fold by the work, which they 
perform, in carry ing burdens, and fo forth. 

The Relnacara. 

An 
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An ox, which carries the weight of two thoufund fuvernas , is vahiedat 
fo much ; one, able to carry a burden equal to four thouland fuvernas , is 
valued at fo much: fuch is the general ufage. Other lawyers explain “ by 
work,” by the load; as much cleft wood as is portable by one perfon, and fo 
forth. 


L 


“ By beauty;” handfome women and the like fold according to their 
perfcnal charms. The Retndcara , 

A handsome female fold by beauty, according to the difference of com¬ 
plexion, Other lawyers explain it, ff ones and the like fold by their beauty. 

“ By fplendour;” pearls, gems and the like fold by their luftre. 

The Retndcara. 

IV. 

Na'R'EDA:—He, who is diffatisfied with his purchafe, after 
buying a commodity for a juft price, is called a refeinder 
of purchafe, which is a title of judicial procedure. 

That man, who is diffatisfied, is named the refeinder of purchafe, a title 
of law : meaning him, who refeinds a purchafe. But other lawyers hold, 
that the title of law is fomething appertaining to that man: his diffatisfac- 
don is, in law, termed refeiffion of purchafe; for his difeontent is the caufe 
of litigation. 

The fame legiflator declares what Ihould be done in cafe of refeiffion. 


. V. 

Na'reda:—If a man, haying bought for a juft price any 
doth or other confumahle commodity except feed-grain, fhotild 
fufpeci, that he had made a bad purchafe, he may return 
it on that very day to the feller, unlefs it be diminifhed. 

2. The buyer, who returns it on the fecond day, lhall give 
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e feller a thirtieth part of the priee ; on the third day, 
twice as much, or a fifteenth: and, after that, it is abfolute 
ly his own. 


<SL 


“ A thirtieth part of the price ” the thirtieth part above the price: 
and this relates to cloth and other commodities liable to deftruftion by ufe, 
except feed-grain. 

The Retndcara,. 


Others fay, that, if the buyer return it on the fecond day, the feller 
fhall receive the thirtieth part of the price. 


** Twice as much :” twice a thirtieth 3 that is, a fifteenth according 
to the opinion of other lawyers. After that period, the purchafe mull not 
be refeinded. 


In the Mitdcjhara\ a reqfonfar the exception is mentioned ; ** becaufe a dif- 
tindfc period will be direfted for returning feed-grain and the like.” In the 
Retndcara it is faid, “ this relates to cloth and other commodities liable 
to definition by ufe, except grain.” In the Chintdmeni it is obfervect; 
n this rule is applicable to thofe things, for the examination of which three 
days are allowed.” The following text declares the time allowed for the 
examination of grain and other commodities. 

VI. 

Yajnyawalcya :—The time allowed for the trial and exa¬ 
mination of ievd-grain is ten days ; of iron, one day; of 
bulls and other beads of burden, five days; of pearls and 
gems, feven days; of female Haves, one month; of milch 
cattle, three days; of male Haves, half a month. 

'• Seep ;” grain to befownand the like. “ Beads of burden ;” bulls and 
other cattie.** “ Gems;” pearls and precious (tones. “ Women;” female 
(laves. “ Milch cattlefemale buffaloes and the like. “ Men ;” male (laves. 
For the examination of thefe (namely of feed and the reft) the time allowed is, 
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one day, and fo forth. The fenfe expreffed is, that, 
propofed, on the difcovery of a defe£t when the feed or other 
is examined, the purchafe may be cancelled within ten days; but 
not later. 


VII. 

Menu: — A man, who has bought or fold any thing in this 
world, that has a fixed price and is not perijhabk, as land or 
metals , and wilhes to refcind the contraft, may give or 
take back fuch a thing within ten days,* 

But this text of Menu relates to all things bought without examination 
fince there are texts repugnant to a refciffion of the contract on the tenth 
day, and fo forth. 

The Retndcara . 

The text of Menu concerns things not wry liable to deflruftion by 
ufe, as a houfe, a field, a car, a chair, a bed and the like, excepting iron, 
and other things, for the trial of which a different period is allowed, 

VIII. 

Ca'tyaVana : — If a man, having bought vendible things, 
as milch cattle and the like, which have no blemifia, re¬ 
pent of his bargain, and give them up within the limited 
time, and before they are delivered to him , he muft pay a tenth 
part of the price to the owner. 

2, But, if a buyer have received the commodity fold, and 
repent of his purchafe, Bhr'igij has ordained, that he fhali 
pay a fixth part of the price, when he returns it. 

“ If he have received the commodity ;* if he have taken poflelfion of 
it. 

The Retndcara. 

* See the commentary on this text quoted again at v. XXIII. 


The 
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he inconfi&ent penalties of a fixth and a tenth part are reconciled, by 
Misra and Chande swa r a, from the circumfiance of the buyer's hav¬ 
ing, or not having, received the commodity. Thus, if the thing, which 
he bought, remained with the vender, he forfeits a tenth part of the price; 
if he carried it home, he forfeits a fixth of the price. 


Shou ld it be faid, this is inconfiftent with the forfeiture of a thirtieth part; 
the anfwer is, there is no inconfiftency: for the penalty of a thirtieth part is 
eftablilhed in the cafe of things other than milch cattle and the like; and the 
forfeiture of a tenth par Ur ejlablifned in the cafe of milch cattle and the reft. 

CiiandI’/swara remarks, that both thefe texts of Catya'yana relate 
to things bought without examination. • 

O C3 

rx. 

Ya'jnyawalcya :— A return of commodities, once bought, 
{hall not be made by a merchant who well knows the pro¬ 
fit and lofs on vendible things: if he obftinately perfift in 
returning them, he fhall pay a fixth part as a fine to the king * 

A return of commodities, bought after examination, fhall not be made 
by a purchafer, who perceives not any advantage, after making the purchafe, 
from refcinding his contract as one made for a lefs quantity than what the 
price bore at the time of the purchafe; nor fhall the contract be refcinded 
by a vender, who perceives no lofs on the commodity, in confequence of 
the rate exceeding the market price. But the buyer and feller may refcind 
the contrail, if they perceive fuch gain or lofs. The text is delivered for 
the fake of this exception. 

The Mitacjhard . 


In the Retn'acara a liniilar expofition is given. Thus, after the purchafe 
of a commodity examined, if the purchafer think it bought for too high a 
price, he may return it, after afcertaining the exceffive price ; but not with¬ 
out afccrtaining it. Confequently the purchaie even of a commodity exa¬ 
mined may be refcinded. 

In 
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the text is read, 

profit and lofs on vendible things, in dead of avijdna/a, not perceiving profit 
or lofs on vendible things,* and the fame reading occurs in fome places of the 
Chintameni. According to that reading , if a thing be knowingly bought 
at a high price from the exigency of affairs, the contract cannot be after¬ 
wards refcinded. But the Retnacara ryjeds that reading, becaufe it dif- 
agrees with copies of Ya'jnyawalcya, and with the' PracdfOt, Helay- 
udha and the Panjdta,* In fad there can be no return of a commodity 
voluntarily purchafed at a high price, in a cheap feafon, by one who actu¬ 
ally knew the price to be great* 

Rescission of contrad and a penalty have been propounded in the cafe 
of a commodity bought without trial. In the cafe of commodities bought 
after examination, refciffion has alfo been allowed in confequcncc of di(cov¬ 
ering the price to be exceflive, and fo forth. What is to be done in regard 
to the purchafe of a thing examined, if no increafi or diminution of price 
be difeovered, is now ftated. 

X. 

Na'reda A trader, Hulled. in the value of vendible ar¬ 
ticles, fhall not return thofe, which he has bought: it is 
his duty to know what may be the lofs on each article, 
and what the gain. 

2. A buyer ought at firft himfelf to infpe£l the commodi¬ 
ty and afeertain what is good and bad in it; and what, 
after fuch infpe&ion, he has agreed to buy, he fhall not 
return to the feller, unlejs it had a concealed blemifk. 

If he bought a thing for a great price, at a feafon when the general rates 
were moderate; or a damaged article, for the price of undamaged goods; 
may he not jufiify the refciffion of the contrad: ? Therefore the fage fays; 

“ it is his duty to know what may be the lofs on each article, and what 

# I bare Dev'ertheleft retained the verfion of the text as it is read by LACSHMtVHfctu, author of the 

'Calpatmu T. 
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Confequently, the price (Iiould be verified, and the common 
examined, before the purchafe be completed. 


“ And what, after fuch infpedion, he has agreed to buy;” what he 
I14S agreed to purchafe, after trial and examination of its qualities and de¬ 
fers, deeming it fuch as he defired, and free from blemifh, and fo forth. 
Or the fenfe may be; what he has agreed to buy, having approved it after 

difeufling the price. 


xr. 

VrThaspati :—Let a buyer hirnfelf examine the commodi¬ 
ty and ihow it to others; when, after infpe&ion and ap¬ 
probation, he has accepted it, he {hall not return it. 

” And fhow it to others;” to confirm the examination. But if he wifh 
to return a thing fo examined, and do not (how an excefs in the price, 
which was unknown to him at the time of ^.a'chafe, he fiiall pay a fine 
•’qual to a fixth part, as direded by Ya'jny. walcva. Such is the ulti¬ 
mate fenfe of the text. 


XII. 

Vya sa Grass, wood, bricks, thread, common grain not to 
be jbwn, wine or other liquids, cloth, bafe or precious me¬ 
tals, ought to be infpecled immediately. 

u Grain,” except feed; for Ya/jnyaWalcya has declared, that the 

time, allowed for examining feed-grain, is ten days. 

XIII. 

Nareda :—~Milch cattle fhould be examined within three 
days; beads of burden, within five; but the examination of 
pearls, gems, and coral, muff. be within feven days; 

2. Of male Oaves, within half a month; of females, within 
one month ; of rice and all other feeds, within ten days / of 
iron and wearing apparel, within one day. Singe 



ince one day is allowed by Na'reda for the infpe&ion of wearing ap¬ 
parel, the word, “ immediately,” in the text of Vya'sa ihould be taken in 
the fame fenfe. 


Ch ANDESWAR A. 


It fliould not be (aid, that the term, one day, may Cgnify immediately 
{fadyah ); becaufe one is neceflarily denoted by this term, and fadyah is 
explained by Am e r a, at the inftant. The word , fadyah, (‘ * immediately/*) 
fometimes fignifies on that day; but the term, one day, does not always 
%nify immediately. However fadyah is formed by the fuffix dyah, which 
conveys the fenfe of day. 

If it be laid, that in this text, the direction for milch cattle to be 
examined within three days is fuperfluous, becaufe it has the fame 
meaning with the former text of Na'reda, dimming the buyer to pay 
a fifteenth part on the third day } or after that, the commodity is abfo» 
lutely his own ( V a)} kune lawyers anfwer, “ the former text lays 
down a fpecial rule refpe&ing things returnable in three days; but this text 
(XIII) allows three days for the examination of milch cattle j and XIisra 
has remarked on the former text ( V 2), that the rule is applicable to thofe 
things, for the examination of which three days are allowed. 

Others, relying on the opinion of ChandeWara, hold, that the 
former text concerns cloth and other commodities liable to deftrudtion by 
ufe, and regularity the particular confequences according to the particular 
uay on wuich the commodity is returned ; but this text regulates the other ge¬ 
neral effedt of any how returning the thing within three days. 

After declaring the time allowed for trial and examination, in the idme 
order as delivered by Na'reda, the following text is cited in the Retndcara, 


XIV. 

Vr ih a spati :—Within thofe times, if a blemifh be any 
where dilcovered in the commodity purchafed, it mail be 
returned to the feller, and the purchafer fhall take back 
the price. i| 


mtsT,^ 


<SL 


this text there is a various reading, fartjnydyate, inftead of fanjdyati , 
be known or difcovered; in both readings the fenfe is the fame ; for it is 
confident with the reafon of the law, and with the text of Ca'tya'yana. 



Ca tya yana : .— But an unexamined commodity being 
bought and afterwards proved to have a blemifh, it mult 
be returned to its owner within the limited time, and not 
otherwife. 

“ The limited time j M the period allowed for trial and examination of it. 
“ Not otherwile;” not after the time allowed for infpe&ion. 

The Rctndcara, 

Consequently the purchafe may be cancelled, if a blemifh be difeover* 
ed Within the time limited for examination j but not, if a thing bought, 
and placed in the buyer’s houfe, be accidentally damaged within the time 
allowed for detecting blemiflies. 

Is not this repugnant to the text of Menu (Book II, Chapter IX, v„ 
LXI); for by faying, it Ihall never be fold, the fale is declared illegal j 
and that {hows a thing to be returnable even after the time allowed for 
infpe&ion? If it were fold with a concealed blemifh, then it may he re¬ 
turned even after a very long time. So the CJmtdmmi. 

Consequently, if it were fold with a blemifh known to both parties,* 
it may be returned within the time limited for infpe&ion ; if it were fraudu¬ 
lently fold with a concealed blemifh, it may be returned at any time. 

One commodity mixed with another of inferiour value, as faffron adul¬ 
terated with fafflower, Jhall never be fold as unmixed; nor a bad commodity, 
or one which hasTome blemifh different from what is difclofed; nor lefs 


* So the M S. I fufped an errour j the author's meaning mud furely be, fold with a blermlh unknown 
to both parties* T. 

than 
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5 kept at a diflance, that its qualities and defers 
i thing concealed, or covered with a cloth. 


The Retnacara*. 


But the author of the Chintatneni, after dating all this, adds, when any 
one of thefe objections to thepurcbaje is difcovered, the thing may be return¬ 
ed even after a very long time. 

XVI. 

N a red a But a mantle, that has been worn, and is tat¬ 
tered and foiled, yet is bought with thofe known biemifh- 
es, cannot be returned to the feller. 

Trs text fhould be fupplied ; “ yet is bought with thofe known biemifh- 
es. from parity of reafoning, it may extend alfo to other goods bought 
with fuch blemifhes. 

The Retnacara. 


+ In a glofs on the text of Menu above cited, frBook II, Chapter II, v. CXI), 



SECTION 
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SECTION II. 



ON RESCISSION OF SALE . 

XVII. 

NA'REDA:— When a vendible thing, fold for a juft price, 
is not delivered to the purchafer, this is called non-delivery 
of a thing fold, a title of judicial procedure. 

That thing, which is not delivered, is called by this technical title. Or 
the relative is an epithet of the thing fold j the non-delivery of that vendible 
thing, which is fold but not delivered, is called a title of law. Or the 
terms may be uncompounded; J'ale and non-delivery . The fame is intended 
by Menu in the term “ refciffion of Tale.” 

The following text declares the rule in this cafe. 

XVIII. 

Na'reda:—He then, who, having fold vendible property 
for a juft price, delivers it not to the buyer, (hall be com¬ 
pelled, if it be immoveable, to pay for any fuhfequent da¬ 
mage, ns the lojs of a exop and the like > and if moveable, 
for the ufe and profits of it. 

“ Subsequent damageas lofs by trefpaffes oj cattle on the crop, and 
the like. “ The ufe j” literally the work : as the carriage of burdens, and 
fo forth. “ Profits as milk and the like. 

The Retndcara . 


The Chintdmeni gives a fimilar expofition. It mull be obferved, that the 
produce of land or the like ought alfo to be given. Some hold, that cjhaya 
dignifying inhabited ground, implies the rent of a habitation, conformably 

with 



.. the fenfe of the root cjki , which fignifies to inhabit, as well as to go. 

But others fay, that cjhaya denotes the lofs of an expe&ed crop, or the lofs 
of houfe rent and fo forth; and that this is meant in the glofs of the 
Chintamenu by the term, “ lofs of a crop or the like." 


XIX. 

Na'reda :_Should the value be diminifhed in the interval 9 

he fliall deliver it together with the difference of the va¬ 
lue : fuch is the rule for merchants in the fame place; but, 
among thofe, who trade to foreign countries, the foreign 
profit muff be made good to the purch ojet. 

If gems or the like, fold but not delivered by the vender, link in value ; 
if their price be gradually diminifhed; they (hall be delivered to the put- 
chafer with the difference of the value. But , among thofe, who trade to 
foreign countries, (among thofe, who are accuftomed to travel to other 
countries, for the purpofei of commerce,) the vender fhall make good the profit, 

which might have been obtained by going to a foreign country. 

Va'chespati Misra. 


The fame expofition is delivered in the Retndcara. But others hold, 
that the rule concerning immoveable and moveable effects is flated gene¬ 
rally in the firft text (XVIII); and a particular rule is delivered in the fe- 
cond verfe (XIX); for it is expreffed conditionally. Thus, fhould the va¬ 
lue of a thing, whether moveable or immoveable, be diminifhed, the dif¬ 
ference of the value muff be made good, as well as the damage and fo forth * 
as direfted in the firft text: and if any one of thofe things were fit for fo¬ 
reign trade, the foreign profit muft be made good, as mentioned by Misra ; 
not the charge of tranfport and the like in the fame country. It fhould not 
be objeaed, that almoft all cattle and merchandife are fit for foreign trade. 
It is implied, that the purchafer bought the thing for that purpofe, or that 
the cattle or goods were aaually employed in foreign trade. 


XX. 

Na'reda:—This rule has been declared for vendible com¬ 
modities, 
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^modifies, of which the price has been paid or tendered; but 
where it has not been paid or tendered> there is no injury 
to the buyer by delaying the delivery , unlefs there have been 
a fpecial agreement as to the times of delivery and payment . 


If the feller had received the whole price, he rnuft pay for the damage 
and fo forth ; but there is no offence in his keeping the commodity to ob¬ 
tain payment. Misra. 


Consequently, it is an offence to detain it knavifhly, without a fuf- 
ficient caufe. 


XXL 

YA'jNYAWALAY**:— H% who, having received the price of 
a thing fold, delivers not that thing to the buyer, ihall be 
compelled to deliver it together with inter# ; or among 
thole, who trade to foreign countries, with the foreign 
profit. 

“ Interest” muff be underftood to be an increafe on account of the 
difference of price. But, in a glois on the text of Na red a, an opinion 
■is advanced In the Mitdcjbar.dt that the profit, which would have art fen 
from the fale of the commodity, muft be made good ; or twice, or. thrice 
the rent of a houfe, or the like; or the rate of inter eft directed under th© A 
title of loans; at the option of the buyer. 

XXII. 

Vishnu He, who having received the price of a thing fold, 
delivers not that thing to the buyer, Ihall be- mark to pay 
him the value of it with damage,s and be fined a hundred pa¬ 
nels of copper to the king.* 

Tms text alfo has the fame import with that of Na reda ; but further 
diredts an amercement. 

*• I infen the whole text, as it is cited in other works; apart of it feems to have been hers omitted by 
tniftake. T. 

XXIIL 
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XXIII 

Menu:—A man, who has bought or fold any thing in this 
world, that has a fixed price and is not peri/hable , as land or 
metals , and willies to refcind the contraft, may give or take 
back fuch a thing within ten days ;* 

2. But, after ten days, he (hall neither give nor take it 
back: the giver or the taker, except by confent , fhall be fin¬ 
ed by the king fix hundred panas. 

He, who withes to refcind the contrad, (who willies it annulled; who 
repents of it;) may give back the price, or the commodity , to the other ; that is, 
may return it. The buyer may give it back to the feller ; or the feller may 
take it back from the buyer. This regards grain to be'fown and things 
which are not periftiable, as a houfe, land, a car and the like, excepting 
iron, beafts of burden and the reft. 

The Retndcara. 

For the time allowed for the trial and examination of iron and the reft, 
is limited by particular texts (VI &c.) j and in fome inftances, it is limited, 
to three days. A period of ten days is allowed for refcinding the purchafe 
of a houfe or of land; from the parity of the cafe , the fame ftiould be allowed 
for the refciffion of fale : and it is equitable, that the period ftiould be li¬ 
mited to three days for the refciffion of fale in the cafe of iron or the like, 
as directed for the refciffion of purchafe (VI). 

He, who has bought or fold any article in this world, that has a fixed 
price and is not peri (liable, as land, or copper, or the like, and repents of the 
contraft, thinking it ill made, may return the goods within ten days, or may 
take back the thing fold. 

CuLLt/c ABHATTA. 

This text may relate to things purchafed without examination; for it 
feems to be fo eftablifhed in the fe&ion on refciffion of purchafe: it may alfo 
be underftood of a lale made by miftake. 




* The firft verfc has been already cited (VII). 

5P 
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^yssS|j UT other lawyers maintain, that this text, and what is fuggefted by the 
text of Ya‘jnyawalcya (VK), may alfo relate to a thing bought after 
examination. It is the buyer’s own fault if he examine not the commodity. 
But the title , that under certain circumjlances a thing cannot be returned to the 
feller, takes effect after ten days and lb forth. Yet, even in that cafe, it Ihould 
have been infpe&ed and approved (XI), to obviate the rijk of concealed 
blemiihes. However, under the rule regarding commodities mfpeded and 
approved (XI), if art agreement be formally made to this effeft, “ this is ap¬ 
proved by me; even though blemilhed, it lhall not be returned;*’ fuch a 
commodity can on no account be returned. This is intended; and the text 
of Menu (XXIII) fuppofes fuch an agreement. 


?* Six hundred** (XXIII a); fix hundred panas. 

CuLLl/cABHATTA and CH ANDE* 3W ARA, 

« e The giver or the taker;** the buyer giving it back, or the feller taking it 
back. According to the Retnacara and the reft, this text Ihould properly 
be refolded to things bought without examination. 

XXIV. 

Menu j—.By this law, in all bufinefs whatever here below, 
mull the judge confine, within the path of rectitude, a per- 
fon inclined to refeind his contrad of fate and purchafe. 


* 8 Art. bufinefs whatever;** by,this expreffion, the law concerning refeif- 
fion of purchafe and fale is extended toother worldly affairs. Confequently, 
there is no offence in refemding, v/ithin ten days, a contract for a loan, for 
an affociation, or for fervice, or a promife of wages, or the like. But, after 
that period, thofe promifes may not be broken; or if they be retraced, a fine 
of fix hundred panas muft be paid to the king. This is conliftent. with the 
opinions of ChandeWara and Cull^cabhatta; but a fine may be 
inferred without a particular rule. 


*' By this law ** (XXIV); by the law declared under the head of refeiffion 
of fale. 


XXV. 


l&WSTffy. 



CJa'tya'yana: —He, who accepts not a thing which he has 
bought and fecured, and he, who delivers not, free from 
blemilh, a thing which he has fold, fhall each take back his own 
property, forfeiting a tenth part of the price. 


«* Secured literally received: brought into his power. 

The Retnacara and Chintdmenh 


?• Each fhall take back his own property 5” the buyer (hall take back 
the price; and the feller fhall take back the commodity : for, under the au¬ 
thority of the text, the right of property has not been transferred in this cafe. 
Bat the fage propounds a diftinttion in regard to a thing of which pofleffioo 
has not been taken. 


XXVI. 

Ca'tya'yan a ;—Yet, if the thing were not fecured, though a 
formal contraft were made, and the purchafer accept it 
not, the fame rule for refcijfion within ten days, prevails; but, 
after ten days, the contract may not be refcinded. 

«* A formal contractan attefted writing or the like. Although Fuch a 
contrafl be made, if poffelFion of the commodity have not been fecured, the 
purchafer does not forfeit a tenth part of the pricp, on returning it within ten 
days; but, after that period, a thing, of which the blemilh was known, can¬ 
not be returned. 

The Chintameni* 


The meaning is, that, if a mere agreement for purchafe were made, and 
the goods be not accepted, there is no penalty of a tenth part oj the price > 
but, after the limited time, nothing can be returned, even though a mere 
agreement had been made. As for returning a blemilhed commodity, even 
after the limited time, that is reftrifted to the cafe of a concealed blemilh j 
it is not permitted, if the blemilh were difclofed at the time ot the fale. 

XXVII. 


WNIST^ 
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XXVII. 

Na'redA!—Should the thing fold be injured, or burned, 
or carried away, after the time , when it ought to have been de¬ 
livered, the lofs fhall fall on the vender, who delivered it 
not, when he ought* 

** Who delivered it not, when he ought j” who, without refunding the con¬ 
tract, tendered it not, even though a demand were not formally made : in this 
cafe , the lofs falls on the vender , unlefs the commodity be injured by the aft 
of God or of the king. But, after a demand, the lofs falls on the vender, 
even though the injury happen by the aft of God or of the king ; and he 
muft make it good to the purchafer. 

XXVIII. 

Ya'jnyawalc ya .'-—Should a commodity fold, but not deli¬ 
vered on demand with tender of payment, be injured by the 
a6t of God or of the king, the lofs (hill fall on the vender. 

Again, if the vender, without refcinding the contract, deliver not the 
commodity, though demanded by the purchafer, and it be injured by the aft 
of God or of the king, that lofs falls on the vender; therefore another un~ 
blemifhed commodity, fimilar to that which has been damaged, muft be 
delivered to the buyer. The Mitucjhard. 

It appears from the mention of a demand, in the text of Ya'jnyawal- 
cya, that the vender fhall not be compelled to make it good, if a thing un¬ 
demanded be injured by the aft of God of of the king. As a demand 
is not fpecified in the text of Na'reda (XXVII), it fhould feem, that the 
vender muft make good the value of the thing, though it had not been de¬ 
manded, if it be injured by his own negligence, without the a£t of God or of 
the king; but the vender fhall not be compelled to make it good, if deftroy- 
cd by the effeCl of time, before it be demanded. 

Yet, if a buyer, repenting ofhispurchafe, accept not the thing, and it be 
afterwards deftroyed by the aCt of God or of the king, thejofs falls on him. 

XXIX. 
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XXIX. 

Ya jnyawalcya:—If the firft vendee refufe to receive the 
thing fold, it may be fold to another; and, if a lofs arife 
by the fault of the vendee, on him alone fhall it fall. 

Should the firft buyer, repenting of his purchafe, refufe to receive the 
commodity ; it may be fold to any other purchafer, who may offer. The 
firft hemiftich is thus expounded in the Mitacjhara. 

Here no reference to the time limited for refciffion of purchafe is 
hinted by the fage or commentator: and according to the Mitacjhara, the 
laft hemiftich eftablifties, that the lofs falls on the vendee, if no other pur- 
Chafer offer for that thing, and it be deftroyed by the ad of God or of the 
king; for the lofs happens through the fault of the purchafer in refilling to 
receive the commodity. 

XXX. 

Na'reda :—He, who having Ihown a freemen of property free 
from blemifh, delivers blemifhed property, fhall be made 
to pay double the price to the vendee , and a fine to the fame 
amount. 

By dire&ing, that double the price fhall be paid, if blemifhed property 
be fold, after fhowing unblemhhed goods to determine the price, the 
neceffity of delivering the blemilhed property is denied. But the fage has 
not declared, that the unblemifhed thing, which was fhown, fhall be de¬ 
livered. . 

XXXI. 

Vr ihaspati The difhoneft man, who fells a commodity, 
knowing its blemifh, hut not difclofng it, fhall pay double 
the price of it to the vendee, and a fine of equal amount to 
the king . 

“ The p r i ce 0 f itthe word “ it’* bearing an apparent allufion to what 

5 CL has 




WHISTS 



( 442 5 


§L 


as preceded, and “ fells*’ fignifying * gives after receiving a price,’ the allii. 
fion is to the price propofed: for Nareda has dated it in a finglephralV; 
and the word price, in his text (XXX), fignifies the ftipulated confideration , 
and cannot be applied in a fecondary fenfe to the value of the commodity 
delivered. Or it may be thus explained ; iince the text of Nared a directs 
payment of double the price, if blemilhed property be fold after thawing 
unblemifhed goods j twice the value of the commodity mud be paid, if 
blernifhed property be fhown and delivered without difclofing the blemilh; 
for in the text of Vr 1 hasp.ATI the word “ it,” being referred to the prin¬ 
cipal fubjeft, alludes to the commodity, which was originally propoled for 
fale. 


“ Who fells a commodity (XXXI);” who fells it without difclofing 
the blemifh. The Retnacara. 

XXXII. 

Ya'jnyawalcya If a man fell to one what had been al¬ 
ready fold by him to another, or a blernifhed commodity as 
unblemifhed, the fine lhall be double the price of the tiling. 

Again; he, who fells to one a thing already fold to another, or vends a 
blernifhed commodity, of which he conceals the blemifh, (hall be fined in 
double the price of that commodity. This is implied by the interpretation 
firft dated in the expedition of the fird hemidich, as delivered in the Mitdc - 
Jhara. 


XXXIII. 

Nareda:—He, who fells a commodity to one man, and de¬ 
livers it to another unauthorized to receive it , lhall alfo pay 
double the price, and a fine to the fame amount. 


After agreeing for the price of that thing with one man, if a man after¬ 
wards relinquifh it to another, he alfo flxall be compelled to pay double 
the value and a fine to the fame amount. 

The Retnacara. 

In 
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this cafe the ftrft contract (hall prevail (Book II, Chap. II, V. XXVIII). 
To whom fhall twice the value be paid ? To him, who does not obtain the 
chattel purchafed. This ftiould be underftood as the fenfe of the text, be- 
canfe no perfon is fpeeified. 


Here a difference occurs in the Retnacara and Mitdcjhara; one dating 
the penalty at double the value of the thing; the other, at double its price. 
It may be reconciled by fuppofing the price and the value of the thing to 
be the fame. 


XXXIV. 

Na'reda: —But, if a vendee refufe to accept the commo¬ 
dity which he has bought, when it is offered, the vender 
commits no offence, if he fell it to another* 


XXXV. 

a'jnyawalcya, cited in the Retnacara and Chintameni :—- 
He {hall be compelled to repay two fold a fum received 
as earneft* 


What is voluntarily delivered to the feller, by the purchafer, forthepur- 
pofe of ratifying the bargain, is meant by the word “ earneft:” and the 
vender muft pay twice the amount, if he afterwards cancel the fale. 

The Retnacara. 

Here it is not directed, that twice the value of the thing fhall be recover¬ 
ed; but twice the amount depofited to complete the bargain. This is the 
full purport of the text. 

XXXVI. 

v ya'sa : By him, who has given earneft, and appointed no 
fpecifick time for delivery, it fliall be forfeited, if he refufe 
to accept the commodity when offered. 

I he amount, which the vendee has given as earneft on account of the pur- 

chafe. 



safe, is forfeited to the vender, if the buyer refufe to receive the commo¬ 
dity when tendered. Therefore that amount fha.Il not be recovered by the 
purchafer from the vender. The Retndcard . 


In this cafe it appears, that forfeiture of the amount paid as earned is the only 
penalty impofed on the vendee. But the text of Y a'jnvawalcy a (XXXV) 
being thus expounded in the Cb'mtdmeni j “ what is given by the vendee, and 
received by the vender prom King to fell his own vendible property, is receiv¬ 
ed as earned, and twice its amount {ball be paid to the purchafer by the ven¬ 
der repenting of the fale j M what is depofited to complete the bargain, is de¬ 
noted by the word earned:. 

This text (XXXV) is placed by YAjnyawalcya himfelf under the 
title ofloans and payment, "and is expounded by Vi .jnya'ne'sWara, as re¬ 
lating to pledges. * 


XXXVII. 

VkiHASPATi:-—W hat has been fold, at a low price, by a 
man inebriated or infane, or through fear, or by one not 
his own matter, or by an idiot, (hall be given back, or 
may be taken forcibly from the buyer. 

“ Shail be given back by the purchafer of it.;** the text fhould be thus 
Supplied. “ At a low price f this is conneded with all the terms of the 
fentence; thus the meaning is, “ what has been fold, at a low price, by a 
man inebriated or the like . 15 Confequently, if it be fold fora fair price by 
a man inebriated, the fale is valid; and if it be fold at a low price by a man 
found of mind, the fale is alfo valid. Thus fome explain the law: but that 
induction is wrong; for even the fale of a thing, which ought not to be fold, 
might be valid, though made by a man intoxicated. Therefore the full fenfe 
is, that a fale made by mi flake, for a low price, is void ; and in this cafe, as 
fixteen void gifts are declared under the title of fubtradion of what has been 
given, fo, from parity of reafoning, there may be fixteen void fales. Thus 
others expound the law. 

* Book 1 , v CXXIV. 
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XXXVIII. 

Nareda:—The purchafe and fale of all commodities by 
merchants are made with a view to gain; and that gain 
arifes from the receipt of the price, be it great or (mail: 

2. Therefore, when a price has not been Jlipulated, let fome 
•merchant, who knows the prices of commodities, fix it 
according to place and time; let him not a£t crookedly: 
the ftraight path is the beft in all mercantile bufinefs. 

If a thing be fold without ibipulating its price, let a merchant determine 
it according to time and place, and fix a proper value; let him not aft 
crookedly, or fraudulently; let him not deviate from propriety in regard to 
the price. 

Chande'swara. 

XXXIX. 

Yajnyawalcya. :—He, who falfifies fcales, market rates, 
meafures, or ftandard coins, and he, who tifes them, fhall 
both be forced to pay the highelt amercement. 

“ Scales, ” or balance; the fcales and beam. “ Market rates ” (liter¬ 
ally commands); the king’s written precept regulating market rates „ 
“ Meafures;” as a praJFha, a clrbiia , and the like. “ Coins;” money 
jftamped; as a bherma, a nijhca, or the like. Both, he, who falfifies thefe, 
(who makes them different from the general ftandard of the country, whe¬ 
ther lefs or more, or ftamps money, fuch as a bherma and the like, in an un- 
ufuai manner, or alloys it with copper or other bafe metal,) and he, who 
ufes them, knowing them to be falfe, fhall each be fined in the higheft 
amercement. Vijn y ameWara. 

The fage propounds a law concerning the trial and examination of coins. 

XL. 

Yajnyawalcya:—-That examiner of coins, who declares 
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ad money good, or good money bad, (hall be compelled 
to pay the higheft: amercement. 


<SL 


He again, who, on examining coins, declares a coin to be good, which 
is over alloyed with copper or the like, or who declares a true coin to be 
falfe, {hail be fined in the higheft amercement. 

The Mkdcjhard . 


A similar fine might be impofed on thofe, who declare true weights or 
meafures to be falfe; but it is not dire&ed in this cafe, becaufe their offence 
is lefs than that of an examiner of coins, by reafon of the groffnefs of weights 
and meafures compared with coins. 

XLI. 

Ya'jnyawalcya:— But he, who cheats in weights or mea¬ 
fures to the amount of an eighth part, lhall be forced to 
pay a fine of two hundred pan as; and proportionally if 
the fraud, he greater or lefs. 

He again, who defrauds another, by falfe weight or meafure, to the amount 
of an eighth part of the vendible property, whether it be grain in the hulk, 
cotton, or the like, lhall be fined in two hundred p alias; and if the amount 
of the fraud be more or lefs, the fine alio lhall be proportionably more or 
lefs. The Mitdcjhard. 


In this cafe, if the fraud be lefs than an eighth part, the amercement lhall 
be lefs; if the fraud be greater, the amercement lhall be higher. Thus iome 
expound the law. 


XLII. 

Ya'jnyawalcya :—A man, who adulterates vendible proper¬ 
ty, fuch as drugs, oil, fait, perfumes, grain, fugar, or the 
like, lhall be compelled to pay fixteen panas . 


“ Drugs;” medicinal fubftances. “Oil;” comprehending clarified but¬ 
ter 
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tefktid the like# u Perfumes;” as t&'ira, or the root of virana graft,* and the 
like. The expreflion, “or the like,” comprehends afafcetida, pepper, and 
other things. The fine for mingling inferiour fubftances with thefe, for the 
purpofe of fale is fixteen pa-das. 


XLIII. 

Ya'jnyawalcya:—The line for difguifmg the nature of 
earth, leather, beads, thread, iron, wood, bark, and cloth, 
is eight times the amount of the fale. 

Giving to earth and the reft, for the purpofe of fale, the appearance of a 
thing of a precious nature, which it really is not; or making it to refemble 
a thing of a val uable nature, by the addition of a different odour, colour, or 
juice. For inftance, counterfeiting fragrant dmalacdf by adding the odour 
of the flower method t to a piece of earth; or the lkin of a tiger by colouring 
the fkin of a cat ; or a ruby, by tinging a glafs bead with another hue; or filken 
thread, by giving a gloffy appearance to cotton thread; or filver, by poll fil¬ 
ing black iron; or fanders wood, by adding the odour of that to the wood 
of the bikva\; or pafling the thorny bark of the cacc6la§ for cloves; or 
counterfeiting wove filk by railing a glolfy appearance on cotton cloth ; in 
fuch cafes , the fine is eight times the value of the commodity, whether earth, 
leather, or the like, made to referable another thing and fold in its Jlead. 

The Mitdcfhard . 

Others hold, that the fine is eight times the value of the fragrant amalaca , 
which it was called when fold, and which was expe&ed by the purchafer, 

XLIV. 

Yajnyawalcya: —The fine alfo for one, who delivers, in 
pledge or lale, a thing changed under feal, or a fi£!itious 
valuable, is thus regulated; 

2. For a thing worth lefs than a pan'a, the fine is fifty pan'as, 

* Aromatick Andropogon. -f Pbyllanthus embiica. J Nyathanthes undulata* || Cratoeva marmelos* 

§ TItc Badari vulgarly called Baer; a plant of the genua Rhamnus# 

for 
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for one pan'a, a hundred; for two part as , two hundred 
for a greater value, a higher amercement. 


“ Under leal;” what has the cover of a leal or the like, as & caflcet. 
f ‘ A thing changed;” of him who fraudulently fubftitutes, by flight of hand, 
a caflcet full of beads, for another caflcet, which he fhowed full of pearls, 
and of him, who delivers, in fale or pawn, a fictitious valuable, as counterfeit¬ 
ed mufk or the like, “ the fine is thus regulated:” or it will he now delivered; 
or it fliould be thus underftood. If the price of the fictitious mufle, or the 
like, be lefs than one pana, the penalty for felling that fictitious article is 
fifty paiias; if the price be one patia, a hundred paiias; if the price be two 
paiias, two hundred paiias: in like manner, if the price be greater, a higher 
fine fliould be inferred. VijnyaWswara. 


Others deem it proper to determine the fine, in a cafe of fraudulent file, 
according to the number of paiias in the price received; and, in the cafe of a 
fraudulent pledge, according to the number of paiias in the value of the com¬ 
modity, under the name of w hich the thing was delivered. Hence, although 
the fine be very heavy, it muft be borne, becaufe it is dire fled by the text. 


XLV. 

Ya'jnyawalcya:—The higheft amercement is dir died for 
traders combining to maintain the price againft labourers 
and artifans, although .acquainted with the rife or fall of 
the price. 


If traders, knowing an increafe or dccreafe in the market rates as re¬ 
gulated by the king, confpire, through avarice, to maintain tire former 
price againft labourers, as wafhermen or the like; and againft artifans, as 
painters and the reft; they {hall be fined one thoufand paiias. 

The Mitdcjbard. 

Others hold, that if labourers, artifans, and traders, knowing the rife 
or fall of the market rates, maintain the price, (that is, keep up the for¬ 
mer rates,) they Hull be fined. 

XLVI. 
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Yajmyawalcya: — The, fine on traders, who combine to 
obtain or to vend goods at wrong prices, is fixed at the 
higheft amercement. 

For thofe merchants again, who combine and flop foreign commodities, 
which they want at a wrong price below theunarket rate, or who fell goods 
at prices exceeding the market rate, the fine, ordained by Menu and 
others, is the higheft amercement. 


The Mitdcjhara . 


The meaning, which refults therefrom, is, that a fine is directed for the 


offence of railing or leffening the market rates fixed by the king. The 
lage declares, that purchafe and file fhould be conduced according to 
the prices regulated by the fovereign. 


LXVlf, 


Ya'jnyawalcya :-—Purchase or fale ffionld be daily con¬ 
duced according to the market prices, which are fixed by 
kings; the difference thereof is the legal profit of traders. 

If the king be near, according to that price, which is fixed or regulated 
by him, fhould daily purchafe or fale be condudxd, The difference, or 
remainder, of thofe prices regulated by the king, is the only profit of 
traders; for they may not alter the rates at their own choice. 


The M.itdcjhard. 


4 4 

If the king be nearbut, if he be not near, the market prices fhould 


«< 


be regulated by his officers, and fhould be reported to him: elfe there 
may be apprehenfion of wicked practices. On this account, the word 
king is ufed in the plural; it has here a fecondary fenfe, as in the eX- 
preffion, “ the king movesj” meaning him and his retinue . 

Distinct prices fhould be fixed for purchafe and fale, according to the 
abundance or paucity of purchafers. 


XL VIII. 
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Menu : — Once in five nights, or at the clofe of every half 
month/ or of every month, according to the nature 6 f the 
commodities , let the king make a regulation for market 
prices in the prefence of thofe experienced men . 


Once in five nights, or at the clofe of every fortnight, or of every 
month, according to the variablenefs, even tenour, or great uniformity of 
the price. In like manner, other occafions for frequent or rare changes may 
be alfo underftood. The term “ king” is here ufed generally j intending 
alfo the king’s officers. 


XLIX. 

Yajnyawalcya declares the mode of regulating market 
prices:—-O n commodities of the fame country, a trader, 
who buys and fells again immediately, may receive five 
in the hundred; but on thofe of other countries, ten in 
the hundred. 


He, who fills a commodity, which he obtained in the lame country, 
may take a profit of five in the hundred (that is, five faHas in one hundred 
f alias); and, if the commodity were obtained in another country, he may 
take a profit often paHas on the value of one hundred panas / that ts, it an 
opportunity of fale occur on the fame day, on which the commodity was 
received. But to him again, who fells the commodity at a fubfiquent 
time, a greater profit mult be allowed, becaufe a greater time elapfes. The 
market prices of various commodities fiiould be id regulated by the king, 
in his own dominions, that there may be a profit of five pastas in a hundred, 
on the regulated prices. 

The Mitdcfhard. 


In this infianceanother, or a foreign, country fiiould not beaffumed, fiom 
the defcription quoted in a former chapter ; “where language differs, ora 
mountain intervenes &c* for that is barred by the condition mentioned, 


* Book II, Chapter III, v XXVI, 


“ who 
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buys and fells immediately.” But a greater profit may be determine 
from a man’s own judgment, at the diftance of a lojana or the like from 




the market where the purchafe was made, according to the difference of 
charges. Such is the meaning of the text. 


What price may be taken by him, who buys from a man to fell again, 
is determined, after regulating the market prices for the purchafe o t com* 
modities bought for confumption. 


Li 


YAONYAWALCYAi—A dding the incidental charges to the fir ft 
cofi of the commodity, let a price be fixed, which fhall be 
equitable both to the buyer and the feller. 


So much as is the amount of charges incident to the fabrication or pur* 
chafe of the commodity ; adding that, and the king’s taxes, and the charges 
of fubfiffence, of boat hire and the like, let a price be fixed : and in that 
cafe, if the feller happen to pay all the efiimated charges, the buyer could 
obtain, no fuhfequent profit; or if the buyer kept all the computed profit, the 
feller ought not to be liable for any previous charges: therefore the price fhould 
not be fo regulated ; but equitably both for the buyer and feller, to obviate 
excefftve lofs. Such is the fenfe j and VijnyaWswar a fo expounds 
this text; but it is cited by him with a remark, that “ the fage declares the 
“ mode of regulating the price of a foreign commodity.” Yet in fad it 
is only an example of the mode of regulating market prices } the regulation 
fhould he formed on a man’s own judgment. Sometimes, from the price 
happening to rife, the profit is five hundred pafas on a hundred; fome- 
times a man may even lofe his capital: for the ruler of events governs the 
fuiduations of price. Confequently, the market rates fhould be fixed ac¬ 
cording to the prices of feveral countries, according to time, to charges of 
fafe cuftody and the like. 


LI. 


Na'reda; —-The value of apparel once wafhed is diminifhed 
an eighth part; twice wafhed, , a fourth, thrice wafhed , a 
third; and four times wafhed, a half; 2. Af- 
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Afterwards a dedu£Hon of a quarter, from the half 
reduced value, is fucceflively' made, until the fringe be 
wafted, and the cloth tattered; but for tattered cloth there 


is no regulated deduction. 


Here it fhould be obferved, that barter is in fadt a fale ; and the fame 
rules fhould be admitted, in the forms of judicial procedure,/or barter and for 
fale : elfe the rules concerning it are no where deliver ed. But there is fome 
diftin&ion in law : delivery, after receiving a confideration any how fettled 
by way of price, is fale ; delivery, after receiving a confideration fettled by 
way of equivalent, is barter. The equivalent fhould be of the fame nature; 
and both things, to be bartered, fhould be equal in quantity; or, if one be 
double of the other, or the like, they fhould be equal in pecuniary value : 
or more or lefs under other circumjlances, at the option of the parties. Thus, 
in an exchange of tila or fimilar grain, for peas or pulfe, the equal value, not 
the fimilar nature, is required : namely, fuch value as would arife from the 
fale of the article; for inffance, from exchanging iih or other grain, for 
fhells, paiias of copper, filver coins, or the like. More may be determined 
by the mere exertion of a man's own intellect. *Tbe law has ken thus con- 
cifely propounded. 


CHAPTER 
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CHAPTER IV. 

ON THE OWNERS OF CATTLE AND THEIR HERDSMEN. 

SECTI ON t 

ON ri/£ OF HERDSMEN, AND ON LOSSES OF CATTLE; 

H AVING propounded certain engagements, fuggefted by the obli¬ 
gations of mailer and fervant, Menu declares the law concerning dif* 
putes arifing from the j'unit ©t a particular fervant, ui.v.clj the herdlman. 

I. 

Menu:—! now will decide exactly, according to the prin¬ 
ciples of law, the contefts ufually arifing from the fault of 
fuch as own herds of cattle, and of fucli as are hired 16 

keep them. 

“ Cattle,” which become the fubjeft of difputc. 

The Retnacara . 

Others explain the text ; “ I wilt decide exactly the contelts between 
“ owners of cattle and their herdfmen.” 

To determine fuits concerning wages, the fage declares the rule for them. 

II. 

Menu;—-That hired fervant, whofe wages are paid with 

5 x milk. 
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** Whose wages are paid in milk;” hired for a recompenfe fo paid ; 
one whole wages are milk alone. He fhall milk whichever is the bell among 
ten cows. This milking of one cow in ten conftitutes the wages of a herdf- 
man hired for an allowance of food, clothes and the like. 

The Retnacara. 


In the Chintdmcni a fimilar expofition is given; and it is added, in the 
Menwarthamuctdvah , that the herdfman mult keep ten cows, ioi the mil*, 
of one, which is allowed him; and he mull alfo milk them. But others ex¬ 
plain “hired” (in the latter part of the text) a fervant: it follows there¬ 
fore, that an attendant on cattle alfo is a fervant; and the text coincides 
with that of Vr i haspati (Chapter I). 

nr. 

Nareda:—For a hundred head of cattle, the annual wages 
of the herdfman are a heifer three years old; for two hun¬ 
dred, a milch cow, and the milk of the whole herd every 
eighth day. 

“ For a hundred head of cattle,” kept by him ; and fo for two hundred. 
The term employed in the text jignijies a heifer three years old. “ The milk 
of the whole herd;*’ the milking of all the milch cows. 

The Retnacara. 


IV. 

Vr ihaspati :— -A fervant , hired for attendance on the milch 
cattle of another, fhall receive the whole milk every eighth 
day. 

Here is an optional alternative ; the milk of one cow out of ten, or the 
milk of all the cows every eighth day, allowed as wages. But N a red a 
lias further mentioned a heifer three years old. Neither is this a third cafe; 

for 
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cannot alone fuffice for wages. Nor fhould it be affirmed, that 
milk of the whole herd every eighth day, the milk of one cow out of ten 
every day, and a heifer year by year form the very fame cafe j for there is no 
mutual reference between the texts of thefe fages. The milk of one belt cow* 
in ten, is equal to the milk of all the cows, good and bad, at the end of 
every eighth day, or on every ninth day. In the cafe propounded by Na / ~ 
reda, fince fome of the hundred cows afford no milk, a heifer three years 
old is allowed as wages for attending fuch cattle. Thus others explain the 
law. From the fpecial mention of one, whofe wages are paid with milk, 
another form is to be underftood for the wages of one, who is paid in 
money; and that is propounded in the chapter on the non-payment of wages 
and hire. 


Naked a declares what fhould be done by a herdfman. 


V. 

Na'reda:—Let the owner each day commit his cattle to 
the charge of the herdfman, as foot! as night ends; and 
in the evening, let the herdfman reftore them to- their 
owner , having feen them well fatisfied with grafs and with 
water. 


“Commit his cattle” to be kept by the herdfman. “ Reftore them af¬ 
ter having feen them well fatisfied with grafs and with water j” reftore 
them after they have eaten grafs and drunk water. “ In the evening,” let 
the herdfman reftore them j let him deliver them to their owner, when lit¬ 
tle of the day remains. 

The Retnacara. 


The Chintameni fumifhes the fame explanation. The meaning is, that 


the cows are intruded to the herdfman for pafture and water only. 



Ya'jnyawalcya : — Let the herdfman reftore the cattle 
each evening, in the fame condition in which he receiv¬ 


ed 
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fed them: for fuch, as have been feizecl or killed through 
his negligence, he fhall pay, if he had made an agreement 
for wages. 

“ Through his negligence t * 1 if cattle be feized or killed, through his 
own fault, the herdfman fhall be compelled to make good the lofs to the 
owner, if he had made an agreement for wages; that is, it wages had 
been flipulated. So the Mitocjhara: and the very fame expofthn is delivered 
in the Retnacara. 

By this condition (“ if he had made an agreement for wages’ 1 ) it is in¬ 
timated, that he, who attends cattle without w.sges, llaalI not be compelled 
to make good the lofs. But to him, who attends cattle as a favour, even 
the favour conferred by him is his hire ; and he, who, even without wages, 
makes a promife in this form, “ I muft inevitably re ft ore the cattle, fhall 
alfo be compelled to make good the lofs. Such fhould be the decifion. 


VII. 


Menu and Na'reda : — But he (hall not be compelled to 
make it good, when robbers have carried it away not- 
withflanding his exertions, provided he give notice to his 
mailer in a proper place and ieafbn. 

* £ In place and feafon 11 proper for fuch notice. 


The Retnacara and Ghintamcni, 


In fadt the fenfe is this ; not negtedting the proper place and feafon, if 
he give immediate notice to his mafter. Cullu cabhatta gives the very 


fame expofition. 


V III 


Vya's A: ~— The herdfman is not chargeable, if he be made 
captive ; if the village be overpowered ; or if the ditlrict 
be thrown into confufion, and any of the cattle be feized 
or deflroyed. 
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if he be feized and detained, and fo forth. 

The Retn dear a. 


<SL 


In fad, if the lofs or injury happen through want of care on the part 
of the appointed herdfman, though he were able to defend the cattle , blame 
is imputable to him ; but not, if he were unable to defend the herd. 

IX. 

Menu : —* By day the blame falls on the herdfman; by 
night on the owner, if the cattle he fed and kept in his own 
houfe; but, if the place of their food and cuftody be dif¬ 
ferent, the keeper incurs the blame.* 

By day, if any fault occur in regard to the food and cuftody of cattl6 
placed in the hands of the herdfman, the blame falls on him ; by night, 
if that happen to cattle reftored by the herdfman and ftanding in the 
owner’s houfe, it is the owner’s fault; but otherwife (if they remain even 
at night in the herdfman’s charge), fhould any fault occur, the herdfman 
incurs cenfure. So Cullx/cabhatta. In the Retndcara the fame expo* 
fition is given. 

Greater wages fhould be ftipulated for the herdfman, when the agree¬ 
ment is for attendance by day and night. The expreffion, “ the blame 
falls on the owner,” is intended to denote, that the herdfman fhall not be 
compelled to make good the lofs ; that the fine mufl be paid by the owner, if 
grain be damaged and the like; and that be muji perform penance, if the 
cattle die, and fo forth. 

Vr iii aspati declares the mode in which a herdfman fhould defend 
cattle. 

X. 

VrIhaspati : —Let the herdfman preferve the cattle from 

. _ _ -- ■ , - -- h .. mnr. - i*\ 

* In Book I, an anonymous text is quoted, which differs from this in the Laft hcnuftich; <( hut, if 
another have the care of them at night alfo, the owner ftia-res no blame* 0 

5 U danger 
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caverns or pits ; let him defend them 
to the ut mo ft of his power; let him call aloud for help,, 
or give notice to his mafter. 

Let him guard them from caverns or dens, and from pits or cavities. 
Let him preferve them, to the utmofl: of his power, from danger of infe&s 
or reptiles and die like. “ Let him call aloud for help ” that is, let him 
make others heat bis cries. * iie Rdnacara. 

m T + ET him defend them j” let him refcue them. If the cattle be in im¬ 
minent danger from a tiger or the like, let him call people to affift in pro¬ 
tecting them : or if that be impoffible, let him inftantly give notice to his 
mafter, that he may endeavour to Live them. Thus others interpret the 
text. 

XI. 

Nared a :—If a cow be in danger, let the herdfman defend 
her to the utmoft of his power; but if he be unable to 
protett her , let him haften and give notice to his mafter. 

2. A herdsman, who preferves not a cow from accidents, 
who gives no alarm and informs not his mafter, when fhc is 
in danger, fhal! pap the value of her to her owner , and a 
fine to the king. 

“ Danger ” diftrefs. “ Let him defend her;’ or in the cafe of his 
inability, let him call aloud for help. “ Shall pay the value of her’* (XI l) ; 
literally bear thelojs: he fhall pay for that cow. 

The Rein dear a • 

Cow is mentioned generally, comprehending other forts of cattle. 

XII. 

Menu and N.Vreda :—The herdfman himfelf fliall make 

good 
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from falling into 
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^good the lofs of a beaft, which, through his want of. due 
care, lias ftrayed, has been deftroyed by reptiles, or kil¬ 
led by dogs, or has died by falling into a pit. 


.** Has ftrayed/* or lus been feized, or “ deftroyed.’' By whom 
deftroyed? The conftruclion of the lenience anfvvers that queftion s “by 
reptiles.” “ Taken by himfelf •” fforC handsswara reads swahatam, 
•which is explained, taken by him/rff.infteadof s'wahatam, killed by dogs > 
this alfo comprehends feized by another. “ Has died by falling into a pit j >> 
or has died on a mountain of difficult accefs, or the like. ** Through his 
want of due care of the care, which fhould be ufed by a herdfman. 

The Retnacara. 

T he cattle is loft through want of the care due from the herdfman j hence 
the blame, imputable to that herdfman, is a caufe for his making good tho 
lofs. 

The Chintameni, 


“ Strayed r’ paffed out of fight. Has been te deftroyed by reptiles, 
or killed or bitten by dogs, or has died by falling into a pit or the like.** 
and thefe are only examples; if a cow or other beaft die, or ftray, through 
want of fuch manly exertion for its prefervation, as is due from the herdf¬ 
man, he muft make it good to the owner. v 

COXLUCABHATTA* 


According to him, the reading is Swahatam with a palatal S S ,♦ but, ac¬ 
cording to the Retndcara, it is read with the dental S. 

XIII. 

Ya'jnyawalcya : —On the lofs of a beaft by the fault of the 
herdfman, the fine ordained for him is thirteen panas 
and a half; and he Jhall pay the value of the beaft to its 
owner. 


On the lofs of a beaft by the fault of the herdfman, he Ihall be forced to 

pay 
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a fine of thirteen pafias and a half, and make good the property loll, to 
the owner; that is, the value of the bealt as determined by arbitrators. 
The verfe is mended to regulate the amount of the fine ; the reft had been 
hi ready propounded, 

The MitacJharL 


tl The verfe f this text (XIII). “ The reft,” (the payment of the 
value to the owner,) already propounded (VI), is thus repeated. Such is 
the meaning of the ghfs. 

Here “ the property loft” fignifies its price. 

The Retnacara . 

And thus* whenever it is declared in this chapter, that property muft be 
made good, its price is intended; for the property itfelf is lofl or deftroyed. 
Vishnu exprelily mentions the price. 

XIV. 

Vishnu : —By day, if cattle be in danger from venom or fire, 
and the herdfman go not to their ajfifiance, he flhall pay, to 
their owner, the price of cattle thus deftroyed by his fault; 
and, if he milk thorn without permiffion, he {hall be fined 
twenty-five carjhdpanas . 

'* Go not ;” if he do not go to protect them. “ Carfidpana ” will be 
explained. 

The Retnacara , 


Meaning, that it will be explained in the chapter on meafures. 

But others remark, that the expreftion, “ by day,” denotes the time, 
whatever it be, during which the cattle are intrufted to the herdfman for 
cuftody, “ If he go not,” though able; meaning his not defending the 
cattle, through negligence, indolence, knavery, or the like. Men u thus ex¬ 
plains a carjhdpaHa i “A carflm (or eighty ratlieds) of copper is called a 

para 



'-fSfkiI or tarjhapaHa On which Cullucabhatta thus comments i 
“ the quantity of a carjha of copper is called a cdrjj.dpaiia, and is alfo called 
a pirfia. Now a carjha is the weight of eighty feeds of the gunja: for “ five 
feeds of the gurjd are the firft, or forenfick , tndjha ; fixteen of thefe are an 
acfha or carjha; and four carjhas are one palad' * 
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Brahme pur ana: —Should a herdfmari, having received his 
hire, leave his cattle in a defolater' foreft, and go for his 
pleafure to the village, he (hall be chaftifed by the king, 
like a furgeon or barber, who leaves his majler in the town, 
and goes for his pleafure to the woodlands. 

2. When a cow, committed to the care of a herdfmari,* 
dies through his fault, he {hall be compelled to make good 
the lofs, and pay a penalty to the lord of the land. 

3. If a cow die, by the violence of difeafe or the like, in 
the flail of its owner, who took no pains to heal or relieve her , 
that owner fhall be fined, arid {hall pay the wages due to 
his herdfman. 

“ Leave his cattle;” leave a cow, which has been feized with any dif- 
temper. “ A furgeon a phyfician pratlijsng on veins or the like. As he 
fliould be chaififed, if he leave his mailer on whom he ought to attend, and 
go for his pleafure to the foreft; fo Ihould this min alfo he coajiijed. 
Confequently, a furgeon, who goes for his pleafure to the woodlands, is an 
example mentioned for the fake of illuftratiori. I he word “ zdiaci ((ur j 
geon) ” is explained in the Chmtameni, a barber. Others explain the term, 
a perfon armed with a javelin (J alack) or ether weapon of offence: he is 
mentioned incidentally. 

“ Pay a penalty” (XV 2): thus, by content of many ftges, the value 
mtift be made good, if a cow die by the fault of the herdftnan ; according to 

-—- ———---t —>-4"— : -- -— 1 - * "" r ' * n ' c “~ 

* Amera’s dictionary, in the chapter on traders and hulbandmen. In law the m.ijba contains five 
raftiedsj iu medicine, ten., 
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LCY A, a fine fliall aljo be paid; and the forfeiture of the heriflV 
is intimated in the Brahms pur ana. Such is the concife Gate. 
the law. 


“ If a cow die by the violence of difeafe or the like ” (XV 3) ; if {he be 
deftroyed by ficknefs or thelike, in confequence oilier owner taking no pains 
to heal or relieve her, though able to give relief; in that cafe lie (hall be 
fined by the king, and be forced to pay the wages due to the herdfman. 

The Retndsara. 

Here the fine to be paid by the owner of the cow mull be that which is 
fpecified under the fupplementary or mifcellaneous title; for there is no 
perfon to fue the offender: and in this cafe a taint of fin is the confequence of 
diking no care of the difeafed cow. 


XVI. 

Menu and Nareda:— A flock of goats or of fheep being 
attacked by wolves, and the keeper not going to repel the 
attack, he fhall be refponfible for every one of them, 
which a wolf fhall violently kill; 

£, But, if any one of them, while they graze together near 
a wood, and the fhepherd keeps them in order , fhall be 
fuddenly killed by a wolf fpringing on it, he lhall not in 
that cafe be refponfible. 

Under the term, “ a flock of goats or of fheep,” are comprehended 
all beafts liable to attacks. ‘‘ Being attacked being aflailed. So the Ret- 
n dear a. Culli/carhatta dtii-ven the very fame interpretation , 

** If any one of them &c;” if a wolf, fpringing unperceived out of 
fome thicket, kill any one of thofe goats or fheep, which were intruded 
to the fhepherd and were grazing together in the foreft, the fhepherd does 
not in that cafe incur blame. 

C U L LUC A S HA TTA . 

But, 
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But, if the herdfman carelefsly padure the cattle in a dangerous fpot, 
although there be fafe places for padurage, blame is imputable to him; 
but not, in cafe of a cafual attack by a tiger. 


XVII. 

Na'reda :—By this rule fhall a difpute with the keeper of 
all forts of cattle be decided; and, if any cows die natu¬ 
rally, he fhall be cleared by producing their tails and 
horns. 

By this rule &c. } ” thus have been declared contends with keepers of 
all forts of cattle, even of horfes and the like. 

The Rclnacara. 

Consequently, in a difpute with a keeper of horfes, the very rule, 
which has been declared, mud be applied as in other cafes fpecified. 

“ By producing their tails and horns ” let him prove their death in any 
mode whatever. The Ghintammu 

Else there might be fufpicion of his having fold them. 


XVIII. 

Mflfi:—W hen cattle die, let him carry to his matter their 
ears, their hides, their tails, the fldn below their navels, 
their tendons, and the liquor exuding from their foreheads: 
let him alfo point out their limbs. 

“ Thei r ears &c.” under thefe are comprehended any tokens of the dead 
bead, not common to, or perfeftly Jimilar in , all animals. “ When cat¬ 
tle die when they die at remote diftances, “let him point out their 
limbs their durable parts, as horns and the red. In lome places, the text 
is read, “ point out their horns or the like on that reading, other tokens, 
befides thofe generally carried as above mentioned, are comprehended un¬ 
der the term “ or the like,” 

SECTION 


SECTION II. 

ON FINES FOR MISCHIEF DONE BY CATTLE . 

XIX. 

Menu :— On all fides of a village or fmall town, let a fpace 
be left for paflure, in breadth either four hundred cubits, 
or three calls of a large flick; and thrice that fpace round 
a city or confiderable town. 

“ Four hundred cubits; literally , one hundred dkanujh or poles :** four 
cubits make one dhanujh . “ A large flick, or ftaff;” three calls or throws 

of that.' Near the village, on all fides, a fpace, exempted from the (owing 
of grain and the like, fhould be left for the paflure of cattle, in breadth 
either four hundred cubits, or three calls of a flaff. Agiin ; near a city or 
confiderable town, it fhould be made thiice as large. 

CuLLl/c A8HATT A. 

“ Stick ” f'samya); the pin of the yoke. Thrice as much ground, as 
that, when thrown, paffes before it falls, is the fpace to be left round a 
village. The Retndcara. 

K Sarny a is explained by Amera, the pin of the yoke.* Here the diver- 
lity of opinions fhould not be imputed as a fault ; for it will be fully ex¬ 
plained, that the fpace is not rigidly determined. 

“ Round a city f round a confiderable town refernbling a city. 

The Chintdmen'u 

4 ** 

For a greater fpace will be directed to be left round a city. 

* Amiu’s didlionary \ chapter on traders and hufoandmen* 
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XX. 



By the choice of the inhabitants, in pro¬ 


portion to the whole land, or by the authority of the king, 
Should the common pafture for kine be regulated: but every 
where a twice-born man may take, as if it were his own, 
grafs for his cattle , fuel for facrifce, and flowers for oblations . 


2. Let a fpace be left between the village and the fields, in 
breadth four hundred cubits} let it be eight hundred cu¬ 
bits round a town, and fixteen hundred round a city. 


“ By the choice of the inhabitantsj” literally , of the village: in pro¬ 
portion to the number of perfons inhabiting the village. Or according 
to the fmall or great quantity of land j or by the king’s command ,• a 
fpace of ground Ihould be left for the pafture of kine. buch is the fenfe of 
the Jtrjl part of the text. 

The Retndcara. 


Some good portion of land fhould be appropriated to the pafturage of 
kine and the like. 'The Mitacjhard . 

The fecond part of the text (XX) is thus explained in the Mitdcjhara ; 
a twice-born man, in want of grafs or fuel, may any where take grafs for 
kine, wood for the facrificial fire, and flowers for oblations to deities, as if 
they were his own, without oppofition : but he can only take fruits irom an 
unenclofed fpot; for it is thus recorded by Go'tama. 

XXL 

Go'tama : —-He may take, as his own, grafs and facrificial fuel 
for his cattle and fire, and the bloffoms of creepers and of 
lofty trees for oblations; and their fruit, if they be unen¬ 
clofed. 

This fuppofes prcoccupancy; for, fhould a thing be unoccupied, pro¬ 
perty alfo veils by occupancy in others belides twice-born men, as is 
declared by the fame authority. 

5 Y 
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XXII. 

Go'tama :—A man becomes owner of wealth by purchafe 
partition, occupancy, hypothecation, and gain. 


<SL 


As for what is again faid in the following text. 


XXIII. 

Go'tama :—He indeed, who feizes grafs without alking per - 
mijfion of the owner , or wood, or flowers, or fruits, fb.all 
fuffer amputation of his hand. 

This fuppofes fome other than a twice-born man; or fuppofes no dif- 
trefs; or implies a purpofe different from that of feeding cows and fo forth. 
Thus, if grafs or the like, belonging to a {hanger, be taken by a twice**born 
man, for his cows, his facrifice, or his fire, there is no offence; but there is, 
an obvious offence, if the grafs or the like were produced by the labour oj a 
ftranger. 


Others hold, that a Brdhmana may, without the king’s pernaiffion, 
take grafs or the like from any piece of ground belonging to the king and 
not already occupied by another fubjecl ; but any other, than a Brahmana , 
can only take grafs and the reft from a piece of ground or fpot occupied 
by himfelf with the king’s permiffion. What is declared by Go'tama 
(XXII), is intended to eftabliih property by the occupancy of a thing not 
already occupied by another; or to determine the property in a cafe of 
theft. 


The other verfe (XX 2) is propounded to provide 
cows and other cattle, {landing, lying, or moving. 


for the well being of 
The MitacfharL 


Others think, the fecond text (XX 2) is intended for an example of the 
fpace to be left , as directed by the preceding verfe (XX 1). 

Between the village and the fields, a fpace, meafuring four hundred 

cubits. 
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its, fliould be left on all fides, exempt from tillage; round a fmall town 
(earn da) the fpace fliould be eight hundred cubits in breadth; round a po¬ 
pulous city, the interval fliould be meafured by iixteen hundred cubits: 

Vijnya'neswara. 


A dhanufo is a pole of four cubits. A town (carvata) is larger than a 
village, and lefs than a city. 

Va'chespati Misra. 

The term is fynonymous with large village or mahdgrama. 

The following texts, cited in the Retndcara , define a village, town and 
city. 



XXIV. 

Mdrcandeya purdna: —An inhabited place, in the midi: of 
fields and meadow land, where men of the fervile clafs 
moldy dwell, and where agriculture thrives, is called 
grama ox village. „ 

2. An elevated fpot, which has fubftantial buildings, and 
is furrounded on all fides by a ditch, if it be half, or a 
quarter, of a yojana in length, and the eighth part of a ycjja- 
na in breadth, is a city or pur a: 

3. It is beft, if there be deep water on the eaftern fide of 
it; if it be inhabited by perfons of pure lineage alone ; 
and if abjefl races be excluded. Should the length he half 
of that defer ibed, the place is called a town or che't'a: and 
one, lefs than, that, is called a fmall town or carvat'a. 

That inhabited place, where the fervile clafs is numerous, and where 
many hufbandmen refide, is named grama or village, and it is fitnated in 
the midfl: of fields and grazed land. Thus, on all fides of the village, 
there fliould be pafture; and round this again fliould be the fields. The 

refidence 
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idetice cf priefts, foldiers, merchants and the like, is bell in cities and 
towns : and that is intimated in a preceding chapter (Chapter II, v. IV.) 


A place, abounding in lofty edifices furrounded with walls ; itfelf en- 
compaffed by a ditch, and fpreading over two croia, or one croia only, 
is called pur a: and even that is a city (nagam); for, in the diflion- 
ary of Amera, pur {the fame with pura) is mentioned as fynonymous 
with puri and ttagari (or nagara^.* It is bed, if there be deep water on 
the eall. Half of that length t or half a crosa, conditutes a town, or ch. ta} 
andlefs than that, but greater than a village, is a fmall town or carvafa. 


Is it not derogatory to Ya^jnyawalcya, that he has not mention¬ 
ed the fpace to be left round a town or chttat The objection is antici¬ 
pated and anfwered in the Retndcara: It mull be inferred, even though 
not mentioned, that the pallure ground for kine fhould be regulated in 
proportion to the abundance of cattle in the village or the like. Confe- 
quendy, a fpace of four hundred cubits is only mentioned for the fake of 
illuftration : the real meaning is, that pallure fiiouid be left for kine, in 
proportion to the number ^/’inhabitants. 


XXV. 

Menu :—Within that pa/lure ground, if cattle do any dam¬ 
age to grain in field unenclofed with a hedge, the king, 
lhall not punifh the herdfman. 

“ Within that j” within the pallure ground of the village. 

The Chintdmenu 


XXVI. 

Vishnu :—No offence is imputable to the herdfman, if the cat¬ 
tle graze, for a fhort time, in an unenclofed field, near the 
road, the village, or the pallure ground. 

** Ip the cattle graze*' is fupplied to explain the purport of the text. 

* Di&ioaar/ of Ams*.* j chapter oa cities. < 

Should 



Should a field, which is fituated near the road, the village, o? the Tpaed 
left for pafture, and which is unfenced, be grazed by cows or the like for 
a fliort time, there is no offence on the part of the herdfman : but if they 
graze there long, blame is imputed to him i for it is confidered as arifing 
from his fault, ^ he Chintdmetii. 

The very fame expojition is found in the Retndcara* 

XXVII. 

N a red a : — The herdfman is not anfwerable lor damage 
done in a field adjoining to a village or a pafture ground, 
and which is unfenced., 

“ Pasture ground;” a fpace ofgrafs land referved for feeding cows 
and the like; a field adjoining to that. The Retnacara ; 

XXVIII. 

Ya'jnyawalcya :—No offence exifts, if damage be dene un¬ 
intentionally in a field fituated near the road, the village, 
or the pafture ground: but if the cattle be wilful 1/ grazed 
there, the offender is liable to be punifhed as a thief. 

Consequently the declaration, that “ there is no offence if the field be 
near the road or the pafture ground,” is reftridted to the cafe ot cattle acci¬ 
dentally grazing in it : and this alfo has been intimated by Vishnu in 
another form; “ if the cattle graze for a Hiort time Seed (XXVI). Such 
is the opinion delivered in the Chintamenh 

By .the term ufed in the texts of Vishnu, Nareda and YajnyawaL- 
cya, “ within the pafture ground &cJ it is declared, that no blame Jails 
on the herdfman if the field be fituated hear the pafture ground. But there, 
can be no grain in the pafture ground. However, when grain is iown 
within the fpace of four hundred cubits, the pafture ground is reduced by 
the confent of the inhabitants or otherwife : and in the text of Menu 
(XXV), li within that,” or there, is the feventh or local cafe tiled in the. 

5 Z fenfe 
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nfe of proximity ; as in the line, “ Crisiina (ports in the woods (in, 
or) near the Calindi (or Yamuna )and even according to thofe, who hold, 
that the name of the river has, in that example, the fecondary fenfe of its 
neighbourhood; the word there, or within that, may in the prefent inftance 
fignify near that paflure ground, Thus others explain the text. 


Should a field, fituated near the road or highway, or near the village 
or pafture ground, be grazed by cows, without defign on the part of the 
herdfman or his wafer, no blame is imputable either to the cowherd, or to 
the owner of the cattle; that there is no offence, is mentioned to exempt 
them from penalties and from paying the value of the grain damaged. But, 
if the cattle be wilfully grazed there, the offender fuffers punifhment, as a 
thief, for grazing cattle there by defign: namely fuch a punifhment, as is in¬ 
flicted on a thief. The text of Y a jnyaw alcy a (XXVIII) is fo explain¬ 
ed in the Mitdcfara, 


XXIX. 

Menu*-—Should cattle, attended by a herdfman, do mifchief 
near a high way, in an enclofed field, or near the village, 
he fhall be lined a hundred panas; but againft cattle, which 
have no keeper, let the owner of the field fecure it. 

Near a highway, or near the village, in a field of arable land enclofed 
with a hedge, fhould cattle, attended by a herdfman, but not reflrained by 
him, enter the field by the gate or otherwife, and graze in it j he fhall be 
fined a hundred panas : and, as the beaft cannot be fined, the herdfman muff 
pay the fine. But the perfon, who watches the field, muff drive away bcafis, 
which have no keeper, if they be found grazing there. 

CULLt/e ABHATT A. 

XXX. 

Nareda :— If damage be done to grain by cows or the like 
breaking through a fence, the herdfman fhall in that cafe 

be punifhed, if he did not reflrain the cattle, though able 
to do fo, 

•* A 


A fencei” an obftacle. 

ChandeWara." 

*' Breaking j n this follows the regular fenfe of the crude verb critic cut. 
“ The herdfman fhall be puniihed f if he do not reftrairi the cattle, he Hull 
be fined a hundred panas: for the text coincides with that of Menu 
(XXIX). But, perceiving the breach in the fence, if he immediate¬ 
ly reftrain the cattle, no blame is imputable to him. ** Though able;’ 
from this expreffion it appears , that no blame is imputed to him, if he then 
happen to be unable to reftrain a bull eager to approach a cow: and fo 
in other cafes. Thus other lawyers declare the rule, 

XXXI. 

Us anas:—Neither anceftors, nor deities, tafte the offer¬ 
ings of that man, who demands compenfation for corn de- 
ftroyed by cows. 

It is thus ordained, that the owner of the com fhouid not take the va¬ 
lue ot gfain con fumed by cows. But if, violating the preferibed fyftem of 
duty, he do demand compenfation , the judge mull enforce payment; for there 
is no exception relative to cotvs in forenfick law. The judge mu ft of 
courfe enforce payment of the value of grain confumed by any other beaft. 


It is declared, that there is no offence if damage be done to grain in a 
field unenclofed with a hedge (XXV) j and that there is offence, if corn, in 
a field enclofed with a hedge, be eaten by cattle : what fort of a hedge fhouid 
he made? Menu himfelf deferibes it. 


XXXII. 

Menu :—Let the owner of the field enclofe it with a hedge 
of thorny plants , over which a camel could not look; and 
let him flop every gap, through which a dog or a boar 
could thruft his head. 

Round a field of arable land, let him make a hedge of thorny plants, in 

fuch 


whists 
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a mode, that a camel, Handing on the other fide, may not overlook it 
and let him flop every gap whatfoever, through which a dog or a boar could 
thruft his head. Cullu'cabhatta, 


XXXIII. 

Na'reda :•—Round a field near the highway, a hedge ftiould 
be made, over which a camel could not look; which no 
beaft. could overleap : and which neither a dog, nor a 
boar, could break through* 

“ Over which a camel could not look f that is, of fuch a height, that 
a camel, flanding on one fide of it, could not look over it to the other fide* 

Hela yudha* 


It follows, that the hedge fhould be high; for, if a Camel, patting by, fee 
the com enclofed by it, then, breaking the hedge and impelled by hun¬ 
ger, he cannot be relirained by his keeper. If a low hedge be made, there 
is no offence in the cafe of mifehief done by a camel in fuch a field, any 
more than in the cafe of a trefpafs on a field unenclofed by a hedge : and fo 
in refpeft of elephants, horfes and the like. 

Over which hedge cattle cannot reach, and fee the grain within it. 

The Parijdta, 


XXXIV. 

Sanc’ha and Lic’hita i — To a field near the road a hedge 
fhould be made, over which a camel could not look; and 
through which a dog or a boar could not open a paffage. 


A passage literally an interval: that is, an opportunity of entrance . 

The Retndcara . 


Consequently fuch a fence niufl be made, by means of which cat¬ 
tle may be prevented from forcibly deftroying the corn. If that be not done, 
no penalty is incurred by the keepers of the feveral forts of cattle. At what 
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fence {hould be made, Cat yay an a declares, for the benefit of 
the hulbandman. 


XXXV. 


Catya'yana:—When the grain is not yet produced, let him 
make a ftrong fence; for beads, eager after once tailing 
what they relifh, are with difficulty hindered. 


The Retndcara . 


Beasts” here fignify cattle. 


“ Strong •** literally great: by this is fuggefted a hedge over which a ca¬ 
mel cannot look, and through which a dog or a boar cannot open a paffage. 

“ After once tailing what they retilhthe meaning is, when they 
tafte things, which are defired by them. 

XXXVI. 

Menu :—In other fields, the. keeper of cattle doing mijchtej 
fhall be fined one puna and a quarter; but, in all places, 
the value of the damaged grain muft be paid: fuch is the 
fixed rule concerning a hufbandrnan. 

In other fields, not adjoining to the road fide and the like,* (hould mil- 
chief be done by cattle, the keeper (hall be amerced. It fhould be here 
noticed, that the fine is one paiia and a quarter for every head of cattle. So 
the. Retndcara i and Cullu'cabhatta gives the very fame interpretation . 

In other fields, fituated at a diftance from the highway and the like, dif- 
tinft fines are ordained for diftindt kinds oi cattle : fo the Chintdmeni. Thole 
fines will be fubfequently mentioned. 

« In all places” (XXXVI); the grain confumed by cattle in any field, 
mult be made good to the owner of it, by the herdfiuan or by the. owner 
of the cattle, according as the e r :e is imputable to one or the other. Such 
(hould be the deCifion, Co llu'cabhatta. 


6 A 
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HUS property in the field is attributed to the hufbandman by this very 
glofsof Cullu'cabhatta. It appears from the phrafe, “ in all places’ 1 
(XXXVI), that the grain eaten by cattle , off a field enclofed with a hedge as 
abovementioned, mu ft alio be made good to the hufbandman. 


XXXVII. 

Sanc’ha and Lic’hita A cow, grazing during the night, 
brings on its owner, or keeper, a foie of five mdjhas\ during the 
day, three mdjhas; and for one hour (muhurtaJ* one 
mafia : but no fine is impofed iffie graze in the village. 

** Grazing;” eating until fatiated. Hence, if fhe graze by day tffliti! 
Ihe be fads tied, the fine is three mdjhas. But if fhe graze for one hour only, 
a fine of one mafia fhould be levied. However, no fine ihall be impofed for 
her grazing within the village; that is, in a field within the limits of the vil¬ 
lage and the liice. A mafia here fignifies the twentieth part of a cdrjhdpana , 
as declared by Na'reda. 


XXX VIII. 

Na'reda But a majha may be conlidered as the twentieth 
part of a cdrjhdpana . 

And that Is meant of filver. Accordingly the author of the Bkdfiya 
fays; 

In matters of fine it is proper to count by mafhas of gold: 
but, for grain eaten by cattle, the fines are regulated by o 
ther mdjhas; namely, thofe of filver. 

A cdrjhdpana is alfo a meafure of filver as well as of copper ; and here a 
mafia of filver contains two raci'cds or feeds of tk&gunjd, each equal to 
three barley corns : as is declared by Menu (Chapter 8, v. 134 and 135). 
The text of Sanc’ha and Lic’hita is thus expounded in the Rttndccra, 
and alfo in the ViajdJa Cbintameni. 

* Muhurta : the thirtieth part of a day and night. 


Since 
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INCE the author of the Bhdjhya directs the majha of filver in the cafe of 
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grain eaten by cattle, becaufe be is fcrupulou's of the great inequality in com¬ 
panion with the fine of one pofui and a quarter, whether the majha contain¬ 


ing fixteen raBicds bs taken, as declared by Vrc iW spat i ( “ but the twen¬ 
tieth ptirt of a pala is called a majha :”) or the mjfha containing five 


raSkh, as mentioned by Menu (“five cri/hnalas, or raBicds of gold, are 
one mdjha'j ; therefore the rule is thus fettled by authors, who think that 
the mdjhci of filver, containing two raBicds, as mentioned by Menu, 
fhould not be abandoned; if the beaft eat grain during the night until it be 
fatisfied, a fine of ten raBicds of filver Jhall be paid to the king j if it eat fo 
long during the day, fix raBicds of filver; if it do not eat until it be fatis¬ 
fied, but graze for fome fhort time, whether by night or day, two raBicds 
of filver : and the value of the grain confumed in the field muff be made 
good to the hulbandman. This proceeds on the fuppofition of on zpatia 
and a quarter being equal to two raBicds of filver : if they be unequal, a 
dillindtion mull; be aflumed from the fort, or from the quantity, of grain de¬ 
ll r eyed. But others explain a paiia ar.d a quarter in the text of Menu 
(XXXVI), as fignifying a paiia and a quarter of copper. 

As for the opinion, that a fine of one majha fora cow grazing during one 
vmburta is dire died, to obviate the doubt, “ what fine fhould be im- 
pofed in the cafe of a cow grazing during twilight; becaufe diftinfl rules 
are delivered for the refpe&ive cafes of a cow' grazing during the day and 
during the night; 0 and accordingly the law declares, that “ twilight, called 
muhdrta, is confidered as uniform, whether the day increafe or waneand 
here the word muhurta denotes a particular hour of the day ; that opinion is 
wrong: for common fenfe oppofes the fame regulation, when a cow has 
grazed in a (hunger's field during the night, whether fhe grazed there for 
fome trifling fpace of time, or until fhe were fatisfied: and there is no 
real difficulty, fince twilight, exclusive of day and night, is not admitted 
in philofopby. 

*« But no fine, in the village ” (XXXVII); fince this hasobvioufly the 
fame import with the text of Menu (XXV), no fine is impofed for a cow 
grazing near the village, or near the high way; it is not meant, that no fine 
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for her grazing on land appropriated to dwelling places. “ Vil¬ 
lage ” is here ufed in the locative cafe with the fenfe of proximity, as in the 
example quoted; “ Cr Tsiina fports in the foreft (in, that is) near tire Vamu~ 
na.” Confequently, there is no difficulty : and it {hould be fo understood. 

The following text elucidates what is obferved in the Chintameni, that dif- 
iindt fines are ordained for diftinft kinds of cattle. 

XXXIX. 

Ca'tya'yana :— For mijchief done by a cow let the king com¬ 
pel the owner to pay a quarter of a pan'a ; for a female buf¬ 
falo, two quarters: but for goats, fheep and calves, the 
fine ordained is a quarter of that, which has been laft men¬ 
tioned* 

Here a quarter of a palta {hould be conlidered as the fine ordained if the 
grain were eaten during the night. A quarter of a faiia is the fourth part of 
a cdrjhdpana. 

The Re in dear a. 

Faiia here fignifies carjidpanel. 

The Chintdmeni. 

This obvioufiy means a cdrjhdpana of filver, confiding of forty crijhnalas 
or feeds of the gimjd: for the text of Na'reda declares, that a mdfha is the 
twentieth part of a cdrfkdpana (XXXVIII) ; and the text of Menu exprelf- 
es, that “ two crijhnalas or raBicds of filver are confidered as one mdjhaca 
A quarter of a paiiu (or ten crijhnalas of filver) is the fame with five mdjhacas 
of filver: and this coincides with the text of Sanc’ha and Lic’hita 
(XXXVII). 

XL. 

Go'tama:—Five mdfhas, fora cow; fix, for a camel; ten, 
for a horfe or a female buffalo ; and two each, for a goat 
and a fheep* 




Since 
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i sice the word hoik is here exhibited in the mafcaline gender, the lame 
amercement Ihould be paid for male buffalos and the reft which is directed for 
females ; and the fame for a mare and for a borfe. But cows and female buf- 
ffalos are inftanced, confidering the excellence of the female which affords 
milk for confumption. 


** And two each, for a goat and a ffaeep j” the meaning is two and a half. 
To exhibit the coincidence of this text of Gotama (XL) with that of 
Catyayana above cited (XXXIX), fome explain “ a quarter, the fourth 
part of the fine juft mentioned for a buffalo grazing in a ftranger’s field ; that is 
a fourth part of two quarters of a paiU: for it has the fame import with the 
text to be quoted from Ya‘ jnyawalcya (XLII). Others fay, it fuppofes 
particular mifdhief, happening without defign. J, his rule oi Gotama 
concerns cattle grazing during the night. 


XLI. 

San c 5 ha and Lic’hita For the young of every fort of cat¬ 
tle, a mafia ; for a female buffalo, ten; for an afs and a 
camel, fixteen; for a goat and a iheep, tour. 

This text concurs with thofe of Go / ta M a and Ca tyayana, in direct® 
ing a fine of ten mafias for a female buffalo. “ Sixteen, for an afs and a ca¬ 
mel,” canmdi<fts Gotama. “ Four, for a goat and a iheep,” contradicts 
both Go'tama and Ca'tyaVana : and “ a mafia for calves, or the young 
of cattle,” contradidts Ca'tyaVana. 


On this point fome hold, that the connexion of terms is remote in the 
phrafe, “ fix for a camel j ten for a horfe or a female buffalo” (XL): 
in this manner; for a horfe or a female buffalo, ten; for a camel, ten and 
fix, or fixteen j and fo forth : and the meaning of “ four for a goat and a 
iheep,” is, two for a goat, and two for a Iheep. “ A mafia for young 
cattle,’* is here meant of a mafia confiding of five crijtmalas . It Ihould not 
be objected, that the mafia of five cnfinalas is inadmiffible, becaule Menu 
has defined the mafia of Silver, as confifting of two cnfinalas only. Since 
Menu has alfo defined the term 'carfiapana as relating to copper only* 

6 B there 



the feveral terms like wife fignify thofefeveral weights of iron or other met ah. 
Or a hatha for young cattle” may fuppofevery young cattle ; and the text 
of Ca'tya'yana (XXXIX) may fuppofe older calves. The young of all 
forts of cattle, or any beafts in the firffc period of life, are intended. 


XLIL 

Ya jnya walcYa : —- The owner of a female buffalo, doing da¬ 
mage to grain, fhall be fined eight mafias; of a cow, half 
that amercement; and of a goat or fheep, half again of this 
amercement: 


2, For cattle eating and lying down in the field, the fine 
is double the amercement mentioned. It is alfo the fame 
if they trefpafs on preferved paftures; and the fine for an 
afs or a camel is the fame with that for a female buffalo. 

A female buffalo, doing mifchief in a ftranger’s field, {hall be fined 
eight mdjhas; a cow, half that, or four mdjhas goats and Iheep fhall be 
fined two mdjhas. As buffalos and the reff have no intereft in wealth, the 
perfon, who owns them, is intended. A mdjha here fignifies the twentieth 
part of a paiia of copper; for Na'reda records, that a mdjha is confidered 
as the twentieth part ol a paiia: and the text concerns a trefpafs without 
defign. 

The Mitdcjhard , 


Some xemajk it, as the lenfe of the Mitdcjhard, that the fine is regulated 
oy a malha conffiing of four raSticds of copper. But that, is erroneous j for 
the authoi cf toe Lodfiya declares fines to be regulated by the mafia of filver, 
in the cafe oi cattle grazing on a fir anger s ground: and thus, according to 
the Mitdcjhard , the fine is determined by a malha, or quantity of filver, weigh¬ 
ing five raSlicas: and that contradicts the opinion already quoted from the 
Retnacara and other works. Apprehending its incOnfiffency with the texts, 
which ordain a fine oi five mcfhas (XL), the author of the Mitacfhara adds ; 
thw text concerns a trefpals without defign : meaning damage done to grain 

without 



(„») <§L 

iGiit defign on the part of the keeper. But if the damage happen with 


his previous knowledge, the fine is that which is dire&ed by Ca'tyaVana 
and the reft. Such is his opinion. 


Others apply the two tests, which ordain fines of eight and ten mafias* 
according to the particular damage done, or particular age of the beaft. 


XLIII. 


Na'reda : — Let the king compel the owner of a cow, which 
has done mifchief to pay a fine of one majha ; and oj a fe¬ 
male buffalo, two mafias: and let the fine for goats, fheep, 
or young cattle, be half a majha * 


This fuppofes corn confumed, but fo that the root remains fit for re¬ 
planting. Such is the interpretation propofed in the Mitdcfiard. 


“ For cattle eating and laying down** (XLII 2 ) ; if cattle, after eating 
grain in a rtranger’s field, fleep there undifturbed, the fine (hall be double; 
if, accompanied with their young, they graze and lie down, it Hull be 
quadruple the fine that has been mentioned : for a text ordains. 


XLIV. 

Twice as much is directed for cattle abiding there ; and four 
times as much, for cattle accompanied by their young. 

This is alfo Jiated in the Mitacjhard. 

“ It is the lame &c.” (XL 11 2 ) % even for mifchief done in a preferved 
pafture, the fine is fimilar to that which is ordained in the cafe of mifchief 
done by cattle in a field. The Rctndcara. 

“ A preserved pafture j” a preferved fpace of ground, abounding in 
g?afs and wood. If mifchief be there done, the fine is equal to that for 
trefpafles on other fields. “ If they trefpafs;*’ if buffalo* and the reft: 
do mifchief. The Mitdcfiard. 

Tkk 
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Rtts;Aci?ra fhould alio be quoted on this point. The fine for an aft 
or a camel is the fame with that paid fora female buffalo; in whatever fine 
the owner of a female buffalo is amerced in each cafe, in fuch a fine (hall the 
owner of an afs or a camel be amerced in the fame cafe. Such is the opini¬ 
on expreffed in the Mkd/fhard. 

i XLV. 

♦ 

Vishnu:— If a female buffalo do injury to grain, her keep¬ 
er fhall be fined eight mdjkas ; or if a horfe, a camel, or 
an afs do fo } the amercement is the June ; if a cow tnfpafs, 
half that fine; if a goat or ffieep do mif chief half that again: 
if the cattle lie down after grazing, the amercement is dou¬ 
bled. 


“ A horse, a camel, or an afs/’ ‘ if they- do injury to grain,* is brought 
forward from the preceding fentence. The RetrJcara . 

Consequently it has the tame import with the text of Ya jny.wval- 
cya (XLII)j but Vishnu (XLV) difagrees with Go'tama (XL) and 
with Sanc’ha and Lic’kita (XLI). On this point forne lawyers obferve, 
that, in particular countries, an afs and a camel bein gfbeld equal to a female 
buffalo, the text of Vishnu is there applicable ; in fome places, an afs and a 
camel confuming more than a female buffalo, the text of Sanc’ha and 
Lie ’hit a there regulates the fine. 

XLVL 

Na'reda : — Let the owner or the keeper of cows be fined a 
quarter of a carfMpana; and the proprietor or the herdfman 
of female buffalos, twice as much; another fine of a mdjha 
is ordained for a goat or a fheep trefpaffing with its young. 

2. For cattle eating grain until they be fatisfied, the fine is 
double; but, for cattle abiding, it is quadruple: and the 
punifhment of theft is ordained by the wife, for thofe 
who graze cattle on a fir anger's ground in their own fight. 

“ A 
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<e A quarter {” the fourth part of a cdrfjdpana, or ten raSiicas of filvcr, 
“ Twice as much /’ twenty niEiicds of filver. “ Another fine of a mdjha ; u 
fince the fine for goats and fhecp is, in every inftance, declared half that for 
a cow, it fignifies a mdjha containing five cnfmalas . 

Chande'swa ra explains the term ufed in the text, fatisfied with grain 
eaten; and “ abiding,” paffing the night there after grazing. This fuppofes 
cattle paftured unperceived; but for them, who graze cattle openly on a 
jirmgeds ground, the punifhnscnt of a thief is ordained . “ Who graze cat¬ 

tle in their fight" (XLVI 2)who palture them by force, even in the pre¬ 
fence of the hufbandman. 

In the Chintdmeni a fimikr expofition is delivered .* it is there faid, that 
the fenfc of thejirjihemijlich (XLVI 2) is this ; if they pafs fuch a length 
of time, that they lie down after eating grain, and afterward, hunger return¬ 
ing, graze there again. 

We cannot difcover, why it is faid; “ even in the prefence of the huf- 
bandmanfor every difficulty is removed by faying; “ in the fight or 
prefence of the herdfman, who fuffers the cattle to confume the grain.” 


XLVI! 


Na'reda.—-But if a cow, ftraying by the fault of the herdf¬ 
man, damage a field, no penalty is, in that cafe, exa&ed 
from the owner: the herdfman fuffers the p uni {lament of 
that offence, 

2. But he (the owner) fhould reftrain the cows from fields of 
grain ; if they graze there with his knowledge , the blame 
falls on both matter and herdfman; the matter fhall be 
compelled to pay the value of the grain and a fine, and 5 
the herdfman fhall be fcourged* 

In a preceding text (XLV I 1) a rule is propounded for an amercement of a 
quarter of a carfnapatia. and fo forth, to he levied on cows and other cattle*. 


6 C 



misr/fy 



<SL 


( 48* ) 

at cannot be ftridfly applicable, becaufe cows and the reft: have no pro¬ 
perty ; therefore thefage himfelf announces the induction (XLV1I). ‘ ‘ Stray¬ 
ing;” going out of fight. If cows, intrufted to a herdfman, deftroy grain 
out of his mailer’s fight, by the fault of that herdfman, the penalty falls on 
him alone: in a fimilar cafe, if their owner fee them eating the grain, he 
fhould drive them off; but if he reftrain them not, he mu ft pay the amerce¬ 
ment and make good the value of the grain con fumed: for fuch is the fenfe 
attributed to the word penalty, fince the mafter is concerned. To chaftife the 
herdfman, a fcourging is dire&ed. That alfo is a penalty. This fnould be 
underftood: and Chande'swara virtually gives the fame interpretation. 


XLVJIL 

Ya'jnyawalcya : — As much grain as fhall be deftroyed, fo 
much produce fhall be paid to the hufbandmen; the herdf¬ 
man lhall be fcourged; but the owner of the cattle incurs 
the fine already declared. 

Grain is mentioned to denote generally the produce of fields. As much 
ftraw, grain, or the like, as is deftroyed by cows or other cattle, fo much 
produce lhall the owner of them be compelled to pay to the owner of the 
field; according to the valuation determined by arbitrators, in this form, 
“ from fo much land the produce is fo much.” But the herdfman lhall only 
be beaten; he lhall not be compelled to pay for the produce : the fcourging 
of the herdfman, accompanied by the pecuniary fine abovementioned, mull: 
be applied to the cafe of damage done to grain by his fault (XLVIr i). 
Again; the owner of the cattle incurs the fine already declared, if grain be 
injured by his own fault: he is not liable to a fcourging. But in every cafe, 
the produce mull be made good by the owner of the cattle alone; for he 
participates in the produce of the field, by means of milk obtained from 
female buffalos and the like fed on grafs, the produce ol that field. 
The produce, remaining above the quantity confumed by the cows and the 
like, fhould be taken by the owner of the cattle; for he has ablolutely bought 
it by payment of the price adjudged by arbitrators. Vijnya'ne'swara. 

Consequently, in thofe cafes alfo where the herdfman lhall be amerced, 

the 
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alue of the grain confumed lhall be paid by the owner of the cattle to 
the proprietor of the field. Such is his meaning. But that is not the opini¬ 
on of ChandeYwara ; for, in a glofs on the following text of Na'ueda 
(XL1X), he fays, “ if the com be defiroyed together with its root, both the 
m after and herdfman being in fault, the mafter muft pay grain to the a- 
mount of the damage, and a fine.” 


XLIX. 

Na'reda ; — But if the corn be deftroyed together with its 
root, let the owner of the land receive the quantity of grain, 
which would have been produced from that field; let the herdf¬ 
man be difmiffed with blows; and let the amercement 
fall on his mafter. 


In the firfl part of the text of Ya'jnyawalc ya (XLVIII) it is direft- 
ed, that the grain lhall be received by the hufbandman j but the perfon, 
from whom it lhall be received, is not mentioned. Therefore, fince the 
king muft receive the amercement, it may thence be argued from fuggef- 
tions of common fenfe, that, in the cafe where the herdfman fufFers the pu* 
nifhment or incurs the penalty (XLVII 1 ), both the hufbandman and the king 
receive a penalty. 

In the preceding texts fines are declared againft female buffalos and other 
cattle; and that is incongruous, lince they have no wealth; hence it is 
fail, the herdfman fhali be fcourged (XLVIII). But (it is added) the owner 
of the cattle incurs the fine; this, however, fuppofes the cafe of a fault on 
the part of the owner of cattle. Chande'swara’s opinion muft be fo 
underftood. Conlequently, it fhould be held, on his conftru&ion of the 
law , that a penalty muft alfo be paid to the owner of the field, by the lame 
perfon, and in the fame cafe, in which a fine is paid by that perfon to the 
king. 


“ With blows *' (XLIX); with hurt proportioned to the offence. 
Com is confidered as deftroyed together with its root, when the rnifehief is 
fuch, that it cannot be replanted. Chande'swara. 

Is 



nof this text fuperfluous ; fince the fame fenfe is deduced from a former 
one, “the mailer (hail be compelled to pay the value of the grain and a 
fine” (XLVII 2 ) ? This text is a reply to the queftion, to whom fhail the 
value of the grain be paid: and thus, if the corn can be replanted, and 
the crop be fo obtained in confequence of a pecuniary payment/cr the charge 
of replanting the corn, an equivalent (hall not he again paid for the plants 
eaten. 


L. 

Vishnu :—And in every cafe, the offender /hall he compelled to 
pay the value of the grain deflroyecL 

** Shall be compelled to pay” rouft be fupplied in the text. In 
every cafe;” whether the cattle be attended or unattended. The copulative 
“ and” connects the fubjedl with the fine payable to the king. 

The Retnricara. 


LL 

Na'reda :— But to that man, who demands compenfation for 
grain confuraed by cows, the value of it muff be paid, as 
determined by arbitrators: wherever deftroyed, 

2, Grafs mult be made good to its owner, and grain to 
the huibandmam A fine, indeed, is alio ordained, if 
corn be trodden down by cows. 

“ The grain confumed ;” in proportion to the grain con fumed, muft pay¬ 
ment he made. “ Grafs jf’ common herbage : and this payment for herbage 
occurs in the cafe of a referved pafture. The Retndcara. 

“ Grass;” blades of corn. “ The owner;” the proprietor of the 
cattle. The blades of corn or the grain muft be made good by him to the 
hufbandman. Such is the fenfe of the texts. 


Ihc compenfation may be taken confidently with municipal, hut not with moral , 

law,, 



ken 

cited (XXXI). 


The Chintamenn 

The meaning of that glofs of the Chintameni is, that Na'reda intimates 
a right of taking compenfation , by this expreffion, ** that man, who demands 
it** “ As determined by arbitratorsadjudged by arbitrators in this form ; 
“ fo much grain would have been produced in this field.” 

The apparent contrariety of texts , propounding inconliilent fines for the 
very fame offence, mull be reconciled by regulating the fine according to the 
Irefpajs committed by day or night, with or without defign. 

The Retn a car a. 

Thus the apparent inconfiftency of the texts of Gotama, Y a/nya- 
walcya and the reft, Ihould be reconciled, as propofed in the Mitdcjhara 
and other works. Such alfo is the opinion intimated in the Retnacara. 
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SECTION III. 

ON TRESPASSES NOT FINABLE, 

ON the fubjed of herdfmen, 

LII. 

Na'reda ordains: —If he be feized by the king or by a cro¬ 
codile, ftruck by thunder and lightning, bitten by a fen 
pent, hurt by a fall from a tree, 

2. Smitten by a tiger or the like, or attacked by difeafe, 
there is no offence on. the part of the herdfman; nor is 
any blame imputable to the owner of the cattle. 

If the herdfman be feized by the king for the purpofe of employing him in 
the performance of work, or if he be feized by an alligator .; under fuch 
circumflances, thould grain be eaten by the cattle committed to his charge, 
no blame is imputable to him. If he be ftruck “by thunder and light¬ 
ning;” a diftin&ion muft be fuppofed between thefe, from fome difference in 
the mode in which he is Jlruck. Sometimes a man furvives, though Uruck 
by thunder and lightning; therefore no bhrme is imputable to a herdfman 
affedted by fuch an accident. “ Nor to the owner of the cattle,” If the 
herdfman die in confequence of fuch an accident, no blame is imputable, 
to the owner of the cattle, provided he was ignorant of the trefpofs . 

LI II. 

\ a jny awalcya :—A bull, confec rated cattle, a cow, which 
has lately calved, a ftray, and other beads, which are not 
attended by a keeper, fhould be fet free, for they are im¬ 
pelled by God and the king. 

“ A 




'ff* A bull” kept for impregnation. “ Confecrated cattle,” difmifled 
in honour of the deity, according to the form for confecrating bulls. “ A 
cow, which has lately calved; ” within ten days after her calving, 
** A dray f wandering from its own herd, and coming from another 
country. I hefe “ fhould be fet free f even though they confume a Gran¬ 
ger s grain, no fine ihall be levied. Cattle alfo, “which are not attended 
by a keeper, are impelled by God and the king y they are urged by God and 
the king ; therefore, if they deftroy grain, no fine (hall be levied. Under the 
term “ other beads,” elephants, borfes and the like are comprehended j and 
they are mentioned by Us'anas. The Mitacfhara. 

In the Retnacara alfo, the fame expedition is given. Since a fine cannot be 
impofed for confecrated cattle, which have no human owner, the mention 
of them tnuji be intended for the purpofe of illuftration. As confecrated 
cattle occafion no amercement, fo bulls and the reft occafion none. This alfo 
h noticed in the Mitdcjhara . 

A bull cannot be reftrained. Confecrated cattle are beafts difmifled in 
honour of the deity. As land dedicated to the deity, and the veflels appro¬ 
priated to worfhip, are held and kept by the injiituted worfhipper of the deity ; 
fo, if fome perfon feed, with grafs or the like, cattle confecrated by any 
man, it might be queftioned whether he fhould be liable to a fine j and fince 
it might be qneftioned, in the cafe of a bull difmiffed, whether the difmiffer 
be liable to a fine, becaufe he is the remote caufe of the trefpafs; therefore 
it is declared, that no fine fall be impofed, Or it is fo declared, on the doubt 
whether the keeper might be fined for mifehief done by confecrated cattle at¬ 
tended by a keeper. It might be queftioned whether a fine fhould be levied 
for the trefpafs of a ftray, when the owner is afeertained by long watch¬ 
ing the beaft: and it is declared, that no fine fhall be exacted for the tranf- 
greflion of thofe herdfmen , who abfeond through fear of God or the king % 
nor from owners of unattended cattle, provided the cattle be fortuitoufly 
unguarded; nor for cattle terrified by the fall of thunder or the like. Thus 
others expound the law. 

“ Strays,” coming from another village, or wandering from the herd, 

and 
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and which are not attended by a keeper. Such is the fenfe of the text. The 
meaning is, that there is no offence, if cattle, runn ing away on feeing an 
army, or on hearing fome frightful noife or the like, graze in a /hanger's 
field. 

The Chintament. 


But the fenfe is thus fated in the Retndcara : cattle which have ftrayed 
in confequence of rain or the like, through the ad of God, or through fome 
afdt of the king's officers, without any fault on the part of the herdfman, 
Ihould be fet free. 

But “ or ” is fupplied in the Panjdta ; “ or thofe , which are not attend¬ 
ed by a keeper. 5 ' In fad, it fhould be affumed both ways- for they arc 
both equally pertinent. 

LIV. 

Menu :—For damage done by a cow before ten days have 
palled lince her calving, by bulls kept for impegnation, and 
by cattle confecrated to the deity, whether attended or un¬ 
attended. Menu has ordained no fine. 

A cow within ten days after her calving, bulls difmiffed with marks of 
the trident and difeus*, cattle dedicated to the deity, whether attended or 
unattended, Menu has declared not finable, when found grazibar in corn. 
Since even confecrated bulls are kept by herdfmen among cows, for the fake 
of impregnating them, it is poffible, that they may be attended by a keeper. 

Gullu c abhatt'a, 

“ Bulls" kept for impregnation. 

The Cbintameni. 


* The figure of a trident is (tamped with a hot iron on the right (boulder, and a circle or difeus on the 
left ham, of the (leer which is difmiffed with four heifers at oblequies and other occ&fions of mourning: 
the fame marks are made with fanders wood, inflead of being damped with a hot iron, on a (leer dif« 
miffed at a marriage or other occafion of rejoicing* The trident betokens the confecration of the bull to 
Rudra : it is not fo obvious, what is intended by the difeus, which is the weapon of Vishn u ; for it does 
not appear, that the bull is confecrated to this deity, T. 

l€ Before 



Before ten days have paffed fince her calving;” the meaning is, if 
ten days have not elapfed fince her calving. 


LV. 

Na'reda: — < A cow, within ten days, after her calving, a 
bull, horfes, and elephants, fhould be diligently kept off; 
their owner is not blamable/or their trefpajfes. 

“ Horses and elephants,” appropriated to the protedbion of the fubjedL 

The Retnacara. 


LV1. 

Us'anas:—For elephants and horfes no fine is allowed , fince 
they are confidered as defences of the fubjeft; nor for cat¬ 
tle blind of one eye or lame, nor for bulls marked with 
the token of confecration; 

2. Nor for a ftray, nor for a cow which lately calved, nor 
for one, which defires the male; nor for cows, during ju~ 
bilees, nor at the feafon of obfequies. 

“ Lame;” crippled. By the terms, “blind of one eye or lame/’ is 
here denoted cattle very much difabled. “Bulls marked;'* diftinguilhed 
by the mark of a trident and the like. “ Perverfe ” (for ChandeVwara 
reads abhicharini, injlead of abhisarini concupijcent ; one, which bears exceffive 
beating 'without obeying its driver. 

The Retnacara. 


In the Pdrijata it is read, abhifdrini , and explained, “ one, which defires 
the bull.” “ Horfes” belonging to the king; for they are a defence to the 
fubjed. As for what is declared by Go'tama, “ten for a horfe or a 
female buffalo ” (XL), that concerns horfes belonging to traders and the 
like: confequently there is no inconfiftency. 

In the Chintameni the reading is, vyabhicharini; it fignifies one, which is 
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L iilrtuch difpofsd to run away from its keeper. The words, “ blind of one eye 
or lame,” are there expounded as in the Retnacara. 

*' Nor for cows;” confequently, fhould fome inconsiderable mifehief be 
done by cattle belonging to owners wholly occupied in the celebration of a 
Jcftival or the like, no fine fall be exabled. Thus other lawyers explain the text, 

LVII. 

Sanc'ha and Lic’hita:—Small cattle, and animals of gene¬ 
ral ufe, may not be driven away; the owners of mules, ele¬ 
phants, and horfes are exempt from fines ; fuch beafts are 
ungovernable, and fhould be gently driven away. 

“ A mole,’' born of a mare by an afs. “ Ungovernable;** beafts, 
which cannot be readily driven away. 

The Retnacara. 

* r ‘ " t.( fMfe'M ~ 

** Small cattle;’* calves, or young cattle , may not be driven away. 
** Animals of general ufe,” fuch as cats and the like, occafion no amerce¬ 
ment, even though they do mifehief: thofe animals, which are of general 
life, or which fuit the purpofes of all, fixould be maintained by all. 
*« Mules, elephants, and horfes,” appropriated to the protection of the 
fubj edt. Thus others expound the law. 

But in the Chintdmeni the reading is, # * fmall cattle, and ungovernable 
mules, elephants and horfes.” “Ungovernable” is explained, unmanage¬ 
able. 

The reading of the Pracdia and Pdrijata is abadhya (explained ** not 
to be fmitten”), inftead of avafya, ungovernable. 

LVI1I. 

Ca'tyaVana :—If cattle of the loweft, higheft, or middle 
forts be beaten, fhould their owner fue the offender, let the 
king adjudge a fine. 


2 . But 
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f But VrThaspati permits the feizure and chaftifement 
of beafts, which trefpafs in fields, flower gardens, preferved 
paftures, houfes, or flails for cattle. 

“ Stalls or paddocks;” places abounding ingrafs. “ Seizure/’ bind- 


Chande swara. 


mg or tying , 


There is no offence in beating or tying cattle which trefpafs in a houfe 


Va'chespati-misra 


or the like 


But the reading, approved by him, is, pafu rdjijhu , among firings of 
cattle, inftead of pafu vdtifb.u , in flails for cattle: and prefer ved paflures 
fignify places abounding in grafs. 

In the firft text (LVIII i), “ againji the /Inker” mull be fupplied after 
the words, “ adjudge a fine and the fecond text is recited by Misra with 
thefe words premifed, “ the fage declares an exception to that rule.” Thus, 
if he ftrike cattle without a fault, the flriker (hall be amerced; but not, if 
the cattle trefpafs in a field or the like. Such is his opinion. 

But others hold, that flriking without provocation fhould be confidered 
under the title of affault and violence; under the prefent head, it is permit¬ 
ted to ftrike cattle if they tranfgrefs : in that cafe, their owners, prolecuting 
the flriker, lhall be amerced. The fage propounds the tranfgreffions in the 
fecond verfe (LVIII 2). 

In the Retndcara, “ flower gardens and referved paftures,” are explained, 
lands cultivated by a man himfelf for gardens or the like. Or “ flower 
gardens” may fignify gardens in general; and “ referved” fpots, fields of 
potherbs or the like adjoining t© the habitation. 

LIX. 

Menu :■—These rules let a juft prince obferve in all cafes of 
tranfgrefiion by mailers, their cattle, and their herdfmen. 


Let 



Let a king, excelling in juftice, obferve thefe rules above declared, in 
cafes of tranfgreffion by mailers and herdfmen not guarding their cattle , and 
in cafes of damage done to grain by cattle. 


JHE END OF BOOK III. 


book: 


IV. 


BOOK 

ON THE DUTIES OF MAN AND WIFE. 

CHAPTER I. 

ON THE DUTIES OF A HUSBAND. 

^^ v ^.:‘'C>■ - L : a --A !"' -A'; ZZ/f'-tZ .'Avjv' %■ ^/VdA:-. :’.. Z$(k A'.A 'Tj'AA 'ZZ^yZ^'Z 

S E C T I O N I. 

ON THE NECESSirr OF GUARDING WOMEN. 

I S it not impoflible, that there fhould be fuch a title of judicial procedure* 
as the duties of man and wife, iince litigation is forbidden, in a contro- 
V'erfy betWeen man and wife, by a text of civil law quoted in tne Mitcicjhdra, 
(Book III, Chapter I, v. X)? Of this queftion Ch asde's war a gives a 
folution: * although a fuit in the king’s court, conduced by the wife and 
hulband as plaintiff and defendant, be forbidden, yet the king may be private¬ 
ly informed by either of them ; and if they deviate from that conduit, which 
is enjoined to them in regard to each other, they mu ft be confined to their 
own foie duty, by means of punifhtneht and the like denounced by the king j 
elfe (if they perjiji in mifconduci,) they fhall be chaftiled: to intimate this, 
the duties of '.nan and Wife are propounded under a title of forenfick prac¬ 
tice. 

,■ \ * . I 4> 

But the author of the Mitdcjbard, argues from the law, •whichpermits the 
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^fjvand to appropriate the wealth of his wife in certain cafes (Book I, v. CCXCI), 
that, fhould he diffipate the wealth of his wife in other circuniftances than the 
prcjjiire cf famine and the like, and refufe to repay it on demand, though he 
a&ually pofie'fs wealth, afuit between a married couple is in that cafe, adtnif- 
fible. But the litigation of teachers, hufbands, and the reft is not laudable 
either in a moral or a civil, view ; therefore pupils, wives and the reft fhould, 
in the 6rft inflance, be difeouraged by the king or the court. Such is the 
implied fenfe of the verfe (Book III, Chapter I, v; X) ; but, in very impor¬ 
tant cafes, even the fuits of pupils and the reft may be entertained in the form 
mentioned. 

But others hold, that this verfe (Book III, Chapter I, v, X) only prevents 
the recourfe of hufbands and the reft, to the king’s court; for it is declared 
(Book III, Chapter I, v. XI), that wives and the reft, committing faults, may 
be corre&ed by their hufbands and fo forth. But, if hufbands and the reft 
tranfgrefs, there is no redrefs, without application to the king. In this text 
(Book III, Chapter I, v. X) the meaning is, “ mutual litigation and thus 
the independence of wives is incidentally forbidden, to eftablilh that law con~ 
cerning man and wife, and to denounce punifhment for a woman averting in¬ 
dependence. 


1 . 


Vr ihaspati :•— This law concerning adultery has been de¬ 
clared; next hear the whole rule of condu£i for man 
and wife, as propounded by me. 

“ Adultery;” corrupting the wife of another. “ The whole rule 


&c. : 5> hear the collection cf rules for the mode of conduct and behaviour of 
man and wife towards each other. 


II. 


Menu:—I now will propound the immemorial duties of 
man and woman, who muft both remain firm in the legal 
path, whether united or feparated. 


I WILL 


ffiNisr^ 
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wi tt declare the prefcriptive duties of man and woman, perleveritig* 
whether united or feparated, in the path of duty enjoined by the law, name¬ 
ly, the mutual fidelity of man and wife. If the mutual duty of hufband and 
wife be violated by one forfaking the other, the tranfgreflor fhall be confined 
to his duty even by penalties impofed by the king: therefore it is mentioned 
among fubjeSh of judicial procedure. Culli/cabh att a. 


5 * Immemorial f * the term is explained in the Reinacara, indifpenfable. 
** United” by dwelling in the fame houfe or the like; “feparated” by re¬ 
ading abroad and fo forth. But Ya'jnyawalcya does not mention the 
duties of man and wife among forenfick matters. 


Menu declares the duties of man and woman. 


III. 

Menu Day and night mu ft women be held by their pro¬ 
testors in a ftate of dependence ; even in lawful and inno- 
ctnt recreations, being too much addi£ted to them, they 

muft be kept by their protestors under their own dominion. 

■ 

Women muft be ever held in fubjedion by their hulbands or protestors 5 
even in refped of unforbidden recreations, fuch as matters of beauty and 
tafle, (being too much addided to them,) they muft be reduced under their 
ftotibtori own dominion. € u ,vl t/o abhatta. 


Consequently they fhould not even view paintings, eat mixed food, or 
wear jewels or the like, without the permiftion of their hulbands or other 
protedors.* If they were in a ftate of independence, what harm would en- 
fue ? IN’ a^r eda declares the confequehCt , 


IV. 

Mareisa :—Through independence, even women born of 

* Th« inference, drawn by the compiler, obliges me to alter the rerfion of this text. The paifage it- 
felf, and the glofs of Cullv'cabhatta, would bear the conftrufUon, which Sir W. Jones had put on it, 
(Chapter 9. v. z ■) 

noble 



5 


lord of created beings has eflablifhed their perpetual depen¬ 
dence. 

“ Noble families j” honourable families. The IRetnacara. 

“ They would fwerve from their duty literally they are utterly loft: 
they are guilty of difloyalty and other offences j thus, becaufe they know not 
what is legal and illegal for thofe who live exadly according to facred ordi¬ 
nances, (fince they are not qualified to fludy facred literature ;) and becaufe 
they cannot be inftruded, (fince they are not in a ftate of fubjedion to 
their hufbands, while they aifert their own independence ;) they would 
violate the duties of their clafs and the like, for the temporal gratification of 
enjoying the focicty of Grangers; and be perpetually occupied in view¬ 
ing paintings and the like. Again ; if they difpute the authority of their 
protedors, and covet independence, they fhall be compelled by the king, 
when informed of their mifcondud, to abide by their duty. 

Menu fpecifies thofe, who are meant by the term “ protedors ” or hut- 
bands and the reft. 

V. 

Menu Their fathers protect them in childhood; their 
hufbands protedl them in youth; their fons protect them 
in age: a woman is never fit for independence. 

Let her father guard a woman, before her nuptials ; afterwards let her 
hufband guard her ; and, on failure of him, let her fon proted her : therefore 
a woman fhares not independence at any period whatfoever. “Their huf¬ 
bands proted them in youth this is indefinite, for fons and others alfo pro- 
t eQ.young widows remaining with their children. 

COLLUCABHATTA. 


VI. 

Ya'jnyawalcya, in the firft chapter of his code :—Let her 

father 


wmsr/f 
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father guard a maiden; let her hufband guard a married 


woman: but let her fon guard her in age; or on failure 

of thefe, let their kinfmen proteft her. In no inflance is 
the independence of a woman allowed. 


*« Married;” wedded, «* Their kinfmen relations of thefons. 

The Chintameni and Retndcara. 


Before her hand be taken in marriage , let her father preferve her from im¬ 
proper conduit ; after that, let her hulhand guard her; and after his death, 
let her fons guard her in old age j on failure of thofe who have been mention¬ 
ed, the kinfmen protect her ; or if there be none, the king (VII): therefore, 
« in no inflance is the independence of women allowed. J> 

VlJNY.VNESWAR A and^SuL AP a'nI. 


VII. 

Uncertain B u t on failure of kindred on. both (ides, the king 

is the ruler and prote6lor of a woman, 

VIII; 

Ha'ri'Ta:— By violating their obligation of fidelity to one 
only hujband , and by receiving the embraces of a ftranger, 
vicious women confound families; for a fori begotten by 
an adulterer, while the hufband is alive, is a cunda- , or af¬ 
ter his death, a golaca : therefore let the hufband guard 
his wife from the affaults of luft. If fhe be loft through 
vice, the honor of the family is forfeited; if that be loft, 
the pure fucceffon of progeny is loft; through that lofs, 
the facraments of deities and of manes are deftroyed; 
thofe facraments being deftroyed, duty fails ; duty failing, 
the hvjbdnd's foul is loft; and, his foul being loft, every 
thing is loft. 

“ Their obligation of fidelity to one only hufband;” the rule or religi- 

* The fragment varies little from a verfe fubfequentiy cited (XIII 3) T* 

6 G 
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klk'j U one only hufband. “ 
ing therein, they confound “ families*’ or houfes. 
fOns, and other offspring. 



. <SL 

By violating that /* by fail- 
“ Progeny/’ Ions, grand- 


The Retndccra* 


By receiving the embraces of a ft ranger, women, becoming vicious, con¬ 
found and mingle families and races; for they introduce the offspring of one 
man into the family of another. “ If the wife be loft,” (if ihe be guilty of 
violating her duty,) the part generations, father, grandfather and fo forth, are 
defiled; and thence future fucceffive generations of fons and 1b forth are de¬ 
filed: by this defilement of progeny, rites in honour of deities, and other religi¬ 
ous ceremonies, are polluted: hence duty is not fulfilled; and the foul, therefore, 
finks to a region of torment. Orelfe ; through failure of progeny, the me¬ 
rit of vices performed by a Ton is not obtained, fince the man himfeif has no 
male iffue : and hence, the purpofe of human life is unattained by him; for all 
the purpofes of human life (wealth , virtue, love of God, and final beatitude) 
depend for their accomplijhrnent on the merit of duty obfierved. Thus others 
explain the text. 


IX. 

Menu:—Women muft, above all, be retrained from the 
fmalleft illicit gratification; for, not being thus re drained, 
they bring forrow on both families: 

2. Let hufbands confider this as the fupreme law, ordained 
for all clafles; and let them, how weakfoever, diligently 
keep their wives under lawful reftri6tions; 


3. For he, who preferves his wife from vice, preferves his 
offspring from fufpicion of baflardy , his ancient ufages from 
neglefl, his family from difgrace, himfeif from anguifh, and 
his duty from violation. 


Women fhould, efpecially, be reftrained from the fmaileft illicit gratifi¬ 
cations, which produce any evil confequences : much more iliould they be 

reftrained 


MINIS 
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retrained from the greateft; for, by negle&of reftraint, both the families of 
their hufbands and fathers experience forrow. Cullu c abhatta* 

The forrow, brought on both families , has been defcribed by Haki't a 
(VIII); fiiame and difgrace are alfo brought on them . 

Therefore let hufbands know this rale for guarding wives, in the mode 
defcribed by a fubfequent verfe, to be the firft of all duties incumbent on men 
of all claffes, as well Bnihmanas, as others: and let even the blind and the 
lame be diligent in reftraining their wives. Cullu cabiiatta, 

“ How weak foever:” by this it is intimated, that it is alfo neceflary for 
thofe who are ilrong. “ Hufbands,” or prote&ors, being exprefled in the 
plural number, comprehend fathers and other protestors abovementioned (V). 

Thus, becaufebe, who guards his wife, preferves his offspring, fince un- 
mixed and undefiled progeny is obtained; and fince he preferves approved 
ancient ufages, the honour of his father, grandfather, and the reft of his 
anceftry, himfelf, as the parent of pure offspring, and his duty by means of 
obfequies performed for him by fuch offspring; (for all thefe are effected 
through the purity of his wife;) therefore let him be diligent in guarding her. 
This may be fupplied, from what had preceded. 

CtTLLUCABHATTA. 

Thus, the very fame is faid by Menu, which has been delivered by 
Ha ri ta* 


After mentioning mixed claffes, Pai t*hi nasi thus proceeds. 


X. 

PaiVhi'nasi Therefore guard wives, left mixed claffes 
ihould fpring from them. 

Vigilantly careful, left mixed claffes fhould fpring from their wives, let 
hufbands therefore guard them. 

XI. 
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XL 

Smnti, * quoted in the Retnacara: —Cautious men! guard 
your offspring, and do not fuffer the feed of a ftranger to 
be Town in your field: men guard, from the embraces of 
another, a wife whom they have married while a virgin. 

This obviates fuch a reflection as the following) “they will guard them- 

felves ; why iliould I be diligently watchful?" 

XII. 

Vrihaspati:— A woman muff, be carefully retrained from 
the fmalleft illicit gratification; night and day fhe fhould 
be guarded by her mother in law and by other venerable 
matrons. 

This indicates the fubjedtion of women to their hufband’s mother and the 

reft. 

XIII. 

Nareda:— After the death of her hufband, the neareft 
kinfman on his fide has authority over a woman why has 
no fon; in regard to the expenditure of wealth, tile go¬ 
vernment of herfelf, + and her maintenance, hicrias full 
dominion. 

2. If the hufband's family be' extinct, or the kinfmen be 
unmanly, or deffitute of means to fupport her, or if there 
be no japindaSi a kinfman on the father’s fide fhall have 
authority over the woman: 

3. But if the kindred on both Tides fail, the king is confi- 
dered as the protector of the woman; he fhall guard her, 
and fhall chaftife her if led away from the path of virtue . 

* Quoted from A'pastamba. See Book V. v CCLI. 
i The prefervation of wealth ; a various reading in Book V> Ch. VIII. 




Kinsman 
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X* Kinsman on the hufband’s fideof his father’s or mother’s race, in the 

order of proximity. ‘‘Expenditure of wealthgift or other alienation of 
property. “ Government of herfelfj” reftraint from illicit gratifications. 
“Maintenance;” means of fubfiftence. Thus, without his confent, fire 
may not give away any thing to any perfon; nor indulge herfelf in matters of 
fliape, tafte, finell, or the like: and if the means of fubfiftence be wanting, he 
muft provide her maintenance. But if the kinfman be “ unmanly” (defi¬ 
cient in manly capacity to difcriminate right from wrong); or “ deftitute of 
means to fupport her” (if there be no fuch perfon able to provide the means 
of fubfiftence}) or if there be no fupindas; then, any how determining, from 
her own judgment, on the means of preferving life and duty, let her an¬ 
nounce her affinity in this mode, “ I am the wife of fuch a man’s uncle}” 
and if that be inefifedual, let her recur to her father’s kindred. Or, on failure 
of thefe, recourfe may be had even to her mother’s kindred. But, on failure 
of thefe, “ the king fhall chaftife her, if led away from the path «/’ virtue 
confequently, the king has no right to chaftife her, in the firft inftance; but if 
fire defert her hufband or other protedor, he is competent to reeftablifh her 
guardian’s authority j and he fhall not impofe a fine on account of her deviation 
from the path of virtue, but on account of her deferting her protedor. Again; 
the maintenance of a woman, who has no kindred, muft be afligned by the 
king. Thus forne explain the law. 


XIV. 

Menu :—Reprehensible is the father, who gives not his 
daughter in marriage at the proper time; and the hufband, 
who approaches not his wife in due feafon ; reprehensible 
alfo is the fon, who protefts not his mother after the death 
of her lord. 


A father, not giving his daughter in marriage at the proper time for 
difpofing of her in wedlock, is culpable : fince a text ordains that a damfel 
fhould be given in marriage before her courfes, the proper time for difpofing 
of her in wedlock precedes her puberty. A hufband, not approaching his 
wife in due feafon, is culpable: and a fon, not protecting his mother after 
the death of her lord, is defpicable. Cvilv cabhatta; 

6H A 
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daughter in marriage and a hulband, not 
approaching his wife in due feafon, are both culpable in regard to thofe women j 
fmce the natural paflion, implanted in the human race by the divinity, is not to 
be endured. Hence, thefe perfons fhould be punilhed as offenders: but the 
woman is not juftified in mifcondudfor no law permits it. Thus others 
comment on the text. 

XV. 

Vr ihaspati :—The father, who gives not his daughter in 
marriage at the proper l'eafon, the hufband, who approach¬ 
es not his wife in doe feafon, and the fon, who gives not 
fupport to his mother, are criminal, and fhall be punilh¬ 
ed according to the law. 

If a hufband approach his wife in due feafon, her defire of another man, 
from a with to bear ifliie, is obviated but, if her paffions be vehement, the 
fhould be approached by her hufband at other unforbidden times. 

“ And the fon, who gives not fupport to his motherfrom the word 
“ and ” it alfo appears indifpenfable, that the father or hufband fhould give 
a maintenance to a daughter or wife. Thus feme expound the law. 

XVI. 

Vas'isht’ha -As often as a virgin's courfes recur, who de¬ 
fires and demands marriage with a man of equal clafs, fo 
many beings are deftroyed by the fault of her lather and 
mother: thus is the law declared. 

XVII. 

Pait’ki'Nasi : •—Before her breads are prominent, a girl 
fhould be given in marriage : both he, who gives a dam - 
fel in marriage after her menfes have appeared, and he, who 
receives fuck a damfel , link to a region of torment; and 
the father, paternal grandfather and great grandfather of 
each are born again in ordure : therefore fhould a damfel 
be gi ven in marriage before her menfes appear. Ip 



father, not giving his 



ther be dead, it fhould be underftcod, that the fucceflor to his 


wealth, or other competent per Ton, muji give her in marriage. 


XV III. 

Ya'jnyawalcya If there be no perfons competent to give 
her in marriage, let the damfel herfelf choofe a fuitable 
bridegroom. 


XIX. 

Menu :_The hufband, after conception by his wife, be¬ 

comes himfelf an embryo* and is born a fecond time here 
below; for which realon the wife is called jayd, fince by 
her (jayate) he is born again. 

The hufband, impregnating his wife, a flumes the flate of an embryo, and 
is born again of her in the perlon of his fon ; that is the very reafon for call¬ 
ing a wife jayd, fince by her .he is born again. 

CULLUCABHATTA, 


The meaning is, that the word is formed with a termination in the fenfe 
of containing; 44 fhe, in whom he is again generated.'’ 

What is deduced from this ? The fage declares the induction. 


XX. 

Menu Now the wife brings forth a fon endued with fimi- 
lar qualities to thofe of the father; fo that, with a view 
to an excellent offspring, he mull vigilantly guard his wife. 

Because it is declared by the law, that fhe produces a fon fimilar to the 
father, whether legitimate or illegitimate, (an excellent fon, if fhe fubmitted 
to an excellent man; and a bad fon, if fhe fubmitted to a vicious man;) 
therefore, with a view to excellent offspring, he mu ft vigilantly guard his 
wife,. 

Cuuucabhatta: 

Thus 


mi sr# y 
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hus the expreffions of Menu and Ha'ri'ta were faitable 2 “ he pre- 
ferves his offspring from ffpichn of bajlardy " (IX 3 ); and, ** the pure fuc- 
cejjion of progeny is loft by her m'tfcondudl ” (VIII). And the inferible fenfe 
that a wife fhould be guarded with a view to excellent offspring. 


<§L 


XXL 

Sanc’ha and Lic’hita:— Women bring forth ions endued 
with iimilar qualities to thofe of the man, on whom their 
thoughts are fixed in the feafon of paffion : as a black calf 
fprings from a black bull, and a white calf from a white 
bull. But the influence of the female is great, fince mix¬ 
ed claffes thence originate. 

“ Thence” (from females) muff be fupplied. 

The Retnacara. 

st The influence of the female is great.;” the influence of the wife is 
greater than that of the hufband. Thus, although the hufband be endued 
with excellent qualities, the offspring may be vitiated through the faults of 
the wife. 


XXII. 

Menu :—Such women examine not beaut/, nor pay atten¬ 
tion to age, whether their lover be handfome or ugly, they 
think it is enough that he is a man, and purfue their plea- 
fures. 

2. Through their paffion for men, their mutable temper, 
their want of fettled affection, and their perverfe nature, 
(let them be guarded in this world ever fo well) they foon 
become alienated from their hufbands. 

They do not examine definable figure; nor regard youth or age; but, 
whether a man be handfome or ugly, they think his manhood fufficient, and 
receive his embraces. Since, at fight of a man, they defire fruition, fince 

their 
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r6 ir temper is not conflant, and fince they are naturally void of fettled affec¬ 
tion, however diligently guarded in this world, they foon become alienated 
from their husbands, leaning to difloyalty. 


CuLLl/c ABH ATTA. 


No man ihould be confident, that, on account of his youth and beauty, 
a woman will not recur to any other man, old or ugly. A woman has no 
fettled tendernefs even for her family and the like. The caufe is mentioned; 
her temper is naturally mutable; and, through want of fettled affection for 
her hufoand, fhe fails in the fubmiffion due to him. 


XXIII. 

Menu Yet fhould their hufbands be diligently careful in 
guarding them; well knowing the diipoiition, with which 
the lord of creation formed them. 

Knowing the difpofition implanted in them when the univerfe was fram¬ 
ed by the creator, and which difpofition. is defcribed in the two preceding 
verfes (XXII), let their hufbands therefore apply the utmoft attention to 
guard them. Cuuc'cabhatta. 

Disloyal paffion is natural to them, and fprings not in particular injlances 
from peculiar defe&s; and this fault in their dtfpojitions fhould not be imputed 
to them : it is derived from nature; and, therefore, they fhould not be con¬ 
temned merely for their mutable temper, 

XXIV. 

Menu :—Menu alloted to fuch women a love of their bed, 
of their feat, and of ornament, impure appetites, wrath, 
weak flexibility, defire of mifchief, and bad condudff. 

Menu allotted to women, at their firft creation, a propenfity to their 
bed, to their feat and to ornaments, impure appetites, wrath, weak 
flexibility, mifchievous inclinations,] and ill behaviour; therefore they 
muft be diligently guarded. Culli/cabhatta. 
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Signify crooked proceeding, 


XXV. 

Menu :_Women have no bufmefs with the texts of the Veda; 

thus is the law fully fettled: having, therefore, no evi¬ 
dence of law, and no knowledge of expiatory texts, finful 
women muft be as foul as falfehood it felt; and this is a fix¬ 
ed rule. 


None of the ceremonies, at the birth of children and fo forth, arc per¬ 
formed for females with holy texts. This limitation ol the law is fully 
fettled. Hence, through the want of foletnn rites accompanied with hoiv 
texts, they are not (levelled of fin ; through the want of evidence of law 
and feripture, they are not acquainted with the fyftem of duties; and hav¬ 
ing no expiatory texts, (that is,, being incapable of expiating a fin a dually 
committed, fince they are debarred from the filent repetition of expiatory 
texts j) women are as foul as falfehood itfelf. Such is the reftriftion of the 
law. Therefore a woman fhould be vigilantly guarded ; this is implied 
in the text. 

Colld'cabhatta. 


“ Having no evidence of lawwanting that evidence which induces 
fteadmefs in engagements and the like. “ Falfehood :** their condudl is 
fainted with falfehood. 

The Refndtara. 

The text {hows a further caufe of the evil difpofition of women natural- 
ly ill difpofed : at their birth and fo forth, rites are not celebrated with 
holy texts j hence they are not fan&ified. “ Having no evidence of law;" 
or, otherwife interpreted, having no organs of fenfe (nirindriydh): by 
this it is intimated, that they have no knowledge of what is lawful and 
unlawful, although they have vifual, mental and other faculties. “ And 
no texts by this is denoted their exclufion from the lludy of the Vedas. 
From this caufe, though phyfcally exiftent, they are morally non-exigent 


©futile beings. It follows, that women Ihonld be avoided, fince they are 
thus vile: and it Is fnown, that: they cannot, of themfelves, preferve 
virtue, or expiate fins. Thus others expound the text. 

XXVI. 

Menu :—To this effeft many texts, which may fliow their 
true difpofition, are chanted in the Vedas : hear now their 
expiation for fins. 

It has been faid, that an inclination to difloyalty is natural to women} 
on this point, he cites the authority of the Veda : many revealed texts, 
which fhow the true difpofition of women, and their difloyal piopenfity, 
arc read in the Vedas: hear fuch of thofe texts, as are folemn expiations 
for difloyalty. Since only one text is quoted,* the meaning is, “hear 
the text and the plural number is ufed for the Angular, under the general 
rule; “ any inflection fupplies the place of another in the feriptuns and in 
the works of fagesd* 

COLLUCABHATTA. 

“ Texts;” paffages of holy writ, ** The ftedas ;” the feriptures. 
«« Their true difpofition;” their natural temper. Of thofe texts of the 
Veda, hear that, which is an effectual expiation for mental difloyalty ; that 
you may know the true difpofition of women. The text fhould be fo fup- 
plied. 

The Retndcarat 

XXVII. 

Dacska :—Like a leech, all women, though won by orna¬ 
ments, apparel and furniture, ever exhauft their hufbands. 

2. Yet a leech fucks a man's blood alone, and fo far is more 
refpe&ful; but the other draws wealth, gain, flefh, femi- 
nal juices, ftrength and pleafure. 


* Chapter 9, v, ao« 


3. In 
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• d* In infancy fhe is timid, in youth confident; but in age 
a woman fhows outward refpeft to her hufband, as if he 
were a king. 

4. Left to the guidance of her own will, and unreftrained 
by affe&ion, fhe afterwards becomes ungovernable, as a 
negle&ed difeafe becomes incurable . 

“Her own will her own deli res. “ Ungovernablehighly mifehievous. 


The Reindcara. 


Though won by ornaments, apparel and furniture* fhe exhaufts her huf- 
band, as a leech fucks the human body. Therefore, as a leech, fteadily ad¬ 
hering to the body of a man, fucks and drinks his belt blood, fo do women 
aft. He adds to the illuflration: fince a leech fucks the blood alone, it is 
xefpeftful in comparifon with women; but thefe draw wealth and the reft 
of fix things mentioned. 

In infancy fire is fearful; in youth fhe afferts equality; in age lhe ref- 
pefts her hufband no more than grafs, for bis youth is paft. On the other 
reading (nrlfa vat like a king, inftead of trina vat, like grafs) the fenfe is 
this; that file herfelf may be efteemed even without youth to render her amia* 
lie, fhe honours her hufband, like a king, with affefted refpeft. 

Conduct! ng herfelf according to her own will, and unreftrained by 
t ie apprehenfion of violating affe&ion, a-woman deviates from the path 
duty, (five follows not that, which is ordained to be the path of virtue ;) as 
3 difeafe, fuch as a fever or the like, fuffered to remain in the body, and, 
through tendernefs, unoppofed by a cooling regimen, becomes incurable, 
through the want of medicaments. 


X XVIII. 


The Rdmdyana :—To women not any man is folely clear, 
Tor is any one hateful; they embrace every man, as a cree¬ 
per, growing in the foreft, clings to every tree within its reach. 


Therefore 
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herefore it fhould not be trufted, that there is no apprehenfion of a 

woman’s defiring fome man who is apparently hateful to her. She muft be 

guarded from all. 

XXIX. 

The Mahabharata: — Women, though born in noble fami¬ 
lies, themfelves beauteous, and married to worthy hujhands , 
remain not within the bounds of duty; this, Nareda, is 
the fault of women: 

2. From the want of a motive for deviation , or through fear 
of the people or of their kindred, unbridled women may 
remain within the bounds of duty, faithful to their huf- 
bands; 

3. But neither through fear of moral lazv, nor through fevere 
reprehenfion, nor from any motive of regard for wealth, 
nor on account of their connexion with kindred and fa¬ 
mily, are women conftant to their hufbands. 

4. Matrons envy women, who live by proftitution, the 
bloom of youth they poflefs, and the food and apparel they 
receive. 

5. Though men be lame, divine fage! or other wife con¬ 
temptible, there is not any man in this world, great fage! 
infufFerable to women; 

6. If they have no poftible accefs to men, 0 thou infpired by 
Brahma ! they feduce each other; truly they are not 
conftant to their hufbands: 

7. From not finding men, or through fear of their kindred, 
or apprehenfion of ftripes or confinement, they guard 
themfelves: 

6 K 8. But 







g. This, divine fage! is another hidden quality of ail wo¬ 
men ; at the very fight of a handfome man, the heart of a 
woman melts with defire* 


10. Women bear not much affedion to their hu(bands, 
though giving them what they delire, doing what they 
with, and protefting them from danger: 

it. They do not fo much value the gratification of their 
willies, abundance of ornaments, or hoards of-wealth, as 
they do fenfual pleafures. 


12. Final deftiny, wind, death, the infernal regions, the 
fire of the ocean, the edge of a razor, poifon, venomous 
ferpents and devouring fire, all united are no worje than 
women. * 

In fact all thefe texts, deferibing the wickednefs of women, only im¬ 
ply, that confidence fhould not be placed in them, and fnow, that they are 
finful from their want of knowledge to diftinguifh what is lawful and un¬ 
lawful. But, at particular times, men alfo follow implicitly the di£lates of 
luft. Accordingly the Hahabharata expreffes, “ all creatures, overcome 
by lull and wrath, fink &c.” and at times, women are found moft loyal and 
conftant, as Sa'vitr i and others. 


* I think it unneceffary to fubjoin the comments to thefe texts, on which it is unpleafant to dwell: 
the fubfequent remark does away the literal application ; as the texts quoted in the next fe&ion (parti¬ 
cularly v. XC1V) do away the univerfal ccnfure. T* 
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SECTION II. 


ON THE METHOD OF GUARDING WOMEN. 


If then women regard not their prote&ors, how can they be preferved 
from vice ? In anfwer to this queftion, Menu declares the expedients, 
by which they may be guarded* 

Chande'swara. 

XXX. 

Menu >No man, indeed, can wholly reftrain women by 
violent meafures; but, by thele expedients, they may be 
reflxained: 

2. Let the hufband keep his wife employed in the colledtion 
and expenditure of wealth, in purification and female duty, 
in the preparation of daily food, and the fuperintendence 
of houfehold utenfils. 


“ Household utenfils or it may mean female ornaments, as bracelets, 
earrings, and the like. 


No man is able wholly to preferve women from vice, even by forcible re- 
firaintj for ftill they will rnanifeft difloyalty. But, by thefe means, he.may 
feflrain them. The fage mentions thofe means (XXX 2): by keeping a 
wife employed in the accumulation and difpofal of wealth, in the purification 
of efFetfts and of her own perfon, in the care of the facrificial fire and the 
like, in the preparation of food, and in the fuperintendence of houfehold 
utenfils, as beds, feats, jars, earthen vefifels, and the like* 

CULLUCABHATTA. 

Others 
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thers explain “ purification and female duty,” fweeping the houfe and 
cleaning the veflfds uled at meals and the like. “ Preparation of food y 1 and 
the prefenting of it and fo forth. Occupied in fuch offices, their minds are 
calm; hence, and from want of leifure, every wifh for commerce with other 
men is prevented. This artifice M£nu declares to be an expedient for re¬ 
training women. 

XXXI. 

Vrihaspati :—The keeping women employed in the receipt 
and expenditure of wealth, in the preparation of food, in 
the fuperintendence of the houfehold utenfils, in purifi¬ 
cation, and in the care of the perpetual fire, is declared to 
, be the mode of retraining women. 

“ In purification;” or in the bufinefs of cleanlinefs, as fweeping the 
houfe and the like. “ In the care of the fire;” in keeping it for the dai¬ 
ly oblations of thofe who maintain a perpetual fire. 

XXXII. 

Menu : —By confinement at home, even under affectionate 
and obfervant guardians, they are not fecure; but thofe 
women are truly fecure, who are guarded by their own 
good inclinations. 

Guardians, who are both affectionate and obfervant. 

The Ketndcara. 

Though confined at home, even under perfons* who are both affectionate 
and authoritative, thofe women are not fecure, who, from their evil difpofi- 
tion, guard not themfelves; but they, who, excelling in virtue, guard them- 
felves, are truly fecure. Therefore a rule of conduct Ihould be preferibed 
to them by announcing the attainment of heaven through the practice of vir¬ 
tue, and puniftiment in hell for habits of vice. This is declared to be the 
chief expedient for retraining women. 

CuLLu'cABHATTA. 

XXXIII. 
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XXXIII. 

Menu :—Whatever be the qualities of the man, with whom 
a woman is united by lawful marriage, fuch qualities even 
Ihe affumes; like a river united with the fea. 

2. Acshama'W, a woman of the lowed birth, being thus 
united to Vasisht’ha, and 'Sa'rangi, being united to Man- 
data!, a, were entitled to very high honour: 

3. Thefe, and other females of low birth, have attained 
eminence in this world by the refpe&ive good qualities of 
their lords. 

A woman, though naturally fmful, imbibes virtue from her intercourfe 
with a hufband who gives the example of it, and (he becomes defrrving 
of refpedt; but a woman, even though naturally virtuous, becomes vicious 
by intercourfe with a vicious man. He illuflrates this by a comparifonj 
as fweet water, Falling into the ocean of fait water, becomes fait, or fil¬ 
ing into the ocean of milk, becomes milk, and fo forth. Acshama'la' 
(XXXIII 2) was the name of a certain woman married to Vasisht’hai 
and s Sarakci was a female bird, married to a fage named Manda* 

PA'LA. 

“ These, and other females in the plural number in/lead of the dual ; on 
this Culu/cabhatta obierves, that, although two only are here celebrat¬ 
ed, “ thefe ” is expreffed in the plural number, becaufe thofe two are only 
intended as inftances. Others think, it is expreffed in the plural to convey 
the fenfe of “ and the reft;” the meaning therefore is, “ thefe two and the 
reft, as well as other females.” 

XXXIV. 

Menu :—Thus has the law, ever pure, been propounded r or 
the civil condufl of men and women: hear, next, the laws 
concerning children, by obedience to which may happi- 
nefs be attained in this and the future life. 
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“ Civil 


Civil cottdud: of men and women;” the protection to be given by a 
man to a woman. Or the conduct to be obferved in this world ; that is, 
the protefchion afforded by men to women. Happinefs may be attained after 
death, fince heaven is attained; and in this life, by the very preiervation of 
a wife, and fo forth. 


If women be naturally vicious, and be guarded with fitch difficulty, ffiould 
not marriage be avoided ? To obviate this doubt, he declares the production 
of children to be the motive of marriage. 


XXXV. 

Menu ;—When good women, united with hufbands in ex¬ 
pectation of progeny, eminently fortunate and worthy of 
reverence, irradiate the houfes of their lords, between 
them and goddeffes of abundance there is no diverfity 
whatever. 

2. The production of children, the nurture oi them when 
produced, and the daily iuperintendence of do me flick 
affairs are peculiar to the wife. 

3. From the wife alone proceed offspring, good houfe- 
hold management, felicitous attention, moft exquifite 
careffes, and that heavenly beatitude, which fixe obtains 
for the manes of anceftors, and for the hvjband himfelf. 

Although their defeds have been declared for the fake of /bowing ike 
necejjityof thejr being guarded; yet, as a remedy is poflible, thete women, 
married for the fake of producing children (who are greatly beneficial to their 
parentsJ, become the caufe- of their hufband’s partaking of eminent piofpe- 
rity, are entitled to reverence fhown by gifts of apparel, ornaments and the 
like, and render their own houfes pure. In fuch houfes, women and god- 
defies of abundance are equal; there is no diverfity whatever : as a home, 
tmvifited by the goddefs of abundance, does not flourifh, fo a houfe, depriv¬ 
ed of women, thrives not. Cullu cabhatta. 

“ Goddess 
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*sj : ;«Z0" Goddess of abundance j” the term may fignify either beauty, or the 
goddefs Lacshmu The produdion of children and the purification of the 
houfe are not the only purpofes of marriage: the fage mentions others 
(XXXV a). 


silP«Pl.w 


The conftru&km is this ; ** the daily bufinefs of civil condud is pecu¬ 
liar to women,** 

The Retndcara, 


The produdion of children, the nurture of them when born, and the 
daily fuperintendence of worldly affairs (fuch as the entertainment of 
guefts, kinfinen and friends), are peculiar to women, 

CuLLU CABHATTA* 

The fage enumerates the feveral qualities of women, both thofe already 
noticed, and thofe which had not been mentioned (XXXV 3). 

Ihe produdion of children, though already mentioned, is repeated to 
fhow, that women are worthy of reverence j that and offices, in which 
religious duty is concerned (as the care of the perpetual fire and the like), 
folicitous attention (perfonal attendance), exquifite carefles, and heaven ob¬ 
tained for his anceftors and himfelf by the produdion of children; all thefe 
proceed from the wife. 

Cui.LUC ABHATTA# 


But we thus explain the text; offspring, the nurture of children, and ex¬ 
quifite carefles proceed from the wife, as mentioned in the Cdiica purana. 

“ The wife affords delight and male offspring,” 

From her proceeds heavenly beatitude obtained through the rites to be per- 
fount J in tne order of a houfeholder 3 there is not, consequently, any need- 
lefs repetition. Thus a text of law, quoted in the 

Udmha tatwa , expreffes; — <c The wife call not the habitation 

alone 


y alone the home, for the wife is defcrihed by that name (gfi- 
ha); with her indeed, a man attains all the purpofes of hu¬ 
man life.” 


And another text, infer ted in the fame compilation, declares incapable 
of facrifice a man, who has no wife and has not palled the age of forty- 

eight years; 

« Until he have attained the age of forty-eight years, a man, 
who has neither fon nor wife, is difqualified for perform¬ 
ing the facrifice.” 

xxxvi. 

Yajnyawalcya :—-Perpetuated offspring and a heavenly 
abode are obtained through a fon, a grandfon and a great 
grandfon; therefore Ihould virtuous wives be refpe&ed, 
cherifhed and well guarded. 

XXXVII. 

The Mahdbharata ,’—-These women, graced with the name of 
goddeffes of abundance, fhould be treated with honour 
by him, who defires wealth : Bharata ! a lovely woman, 
reftrained from vice, is a goddels of abundance. 

Menu declares them “ worthy of reverence $” the Mahdbharata declares, 
they “ Ihould be treated with honour,” and fubjoins a motive for treating 
them with reverence. 


XXXVIII. 

The Mahdbharata —Where females are honoured, there the 
deities are pleafed; but where they are unhonoured, there 
all religious ads become fruitlefs. 

2. When female relations are made miferable, even then 
* is that family annihilated; for the houfes, on which they 

pronounce 



pronounce a curfe, perijh , as if deftroyed by a deadly fa* 
crifice: 
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3, Thofe houfes, king of the earth! neither flourilh nor in- 
ereafe, which are not graced by the goddefs of abundance, 

44 Female relations fitters, and women of a family. 


Am ERA. 


The meaning is, that houfes, on which female relations pronounce a curfe 
(on which they pronounce an imprecation in confequence of fuffering from 
the want of a fuifable maintenance and the like), are extirpated. 


XXXIX. 


Menu :—Where females are honoured, there the deities 
are pleafed; but where they are dilhonoured, there all 
religious a£ls become fruitlefs. 

2. Where female relations are made miferable, the family 
of him, who makes them fo, very foon wholly perilhes ; 
but, where they are not unhappy, the family always in- 
creates. 

3. On whatever houfes the women of a family, not being 
duly honoured, pronounce an imprecation, thofe houfes, 
with all that belong to them, utterly periIh, as if deftroyed 
by a facrifice for the death of an enemy. 

4. Let thofe women, therefore, be continually fupplied 
with ornaments, apparel, and food, at feftivals and at jubi¬ 
lees, by men defirous of wealth. 

Female relations the women of a family, as filler, fon’s or ne¬ 
phew’s wife, and the reft. 
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triferable;” arc made wretched from the want of maintenan 
* Porirk if deftroved by a facrificef* by a fire lighted for a 

enemy : a rhetorical fimile. 


XL. 

Menu :_In whatever family the hufband is contented with 

his wife, and the wife with her hulband, in that houfe will 
fortune be affuredly permanent* 

XLI. 

The Mahdbhdrata:—Women muft be honoured and adorned 
by their own fathers and brethren, and by the fathers and 
brethren of their hufbands, if they feek abundant profpe- 
lity. 

XLI I. 

Menu Married women muft be honoured and adorned by 
their fathers and brethren, by their hufbands, and by the 
brethren of their hufbands, if they feek abundant profpe- 
xity. 

XLIIL 

Yajnyawalcya :— Females muft be honoured by their huf- 
bands, brothers, fathers and paternal kinfmen, by the fa¬ 
thers, mothers and brethren of their hufbands, and by all 
kinfmen, with gifts of ornaments, apparel and food. 


Gifts of ornaments and the reft, as tokens of reverence. 

The Dtpacalica. 

||B If fH t 

To the virtuous women, already deferihed, muft reverence be fhown by 
their hufbands and the reft, with ornaments, apparel, food, biofioms and the 
like, to the utmoft of their power, that, being honoured, they may advance 
the virtue, wealth and pleafures of their kindred. The Mitdcfbara. 


* Cited again at v. C1.XXXIX, i. 


“ Blossoms 
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r the trefles of their hair. 

In the third chapter of his work, on the fubjedt of an embryo in the third 
month of pregnancy, Ya'jnyawalcya has the following text. 

XLIV. 

Ya'JNYawalcya :—By not gratifying the longings of a preg¬ 
nant zooman , the embryo fuffers injury, becomes deformed, 
or even perifhes; therefore fhould women be treated with 
affection. 

From what has been hated, it appears, that reverence muft neccfiarily be 
fhowii to a wife, lifter, and the reft, by gifts of food and clothes, and of orna¬ 
ments, beftowed, according to his ability by her hufband, her brother, or fome 
wealthy relation, as the cafe may be: this is a fettled rule. If it be not done, 
the omifiion is punifhed with misfortune; for texts fhow, that the family 
perifhes : therefore women fhall not in fuch cafes apply to the king ; but he 
being privately informed, muft compel their relations to filppiy them with 
food and the like j and the rule muft be fettled, as in the fupplementary chap¬ 
ter of the code of law. 

-fl. . XLV. 

Menu -Snouut> a man have bufinefs abroad, let him allure 
a fit maintenance to his wife, and then refid o. for a time 
in a foreign country; fince a wife, even though virtuous, 
may be tempted to a& araifs, if fhe be diftreffed by want 
of fubfiftence: 

2. While her hufband, having fettled her maintenance, re¬ 
futes abroad, let her continue firm in religious aufterities, 
but, if he leave no fupport, let her fubfift by fpinning and 

other- blamelefs arts. * 

But, if her hufband go to adiftant abode, without providing for her fub- 

* Sec v* CXVI. 

fiftcnce, 
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like, let the woman live by fpinhiog and other 
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Cqllu'cabhatta. 


XLVL 

Menu: _ When twice-born men take wives, both of their 

own ciafs and others, the precedence, honour, and habi¬ 
tation of thole wives, mail be fettled folely according to 
the order of their dalles. 


WfiEN twice-born men marry wives, both of their own ciafs and 
of other tribes, then the precedence in regard to refpedtful language and 
fuperiour Hi are of the heritage, honour fhown by gifts of apparel, ornaments 
and the like, and habitation or preferable apartment of thofe wives, muft.be 
fettled according to the order of the clafTes. CiiwcaWatta. 


. Others hold the precedence to be that, which is announced in the fub- 
fequent text j namely, the duties of the eldsfl wife, perfonal attendance 
and the like. 


XL VII. 

Menu :—To all fuch married men, the wives of the fame 
ciafs only (not wives of a different ciafs by any means) 
rrrnft perform the duty of perfonal attendance, and the 
daily bufmefs relating to a£ts of religion. 

Attendance on the perfon of her hufband (as prefentingfood to him 
and the like), bufinefs relating to adds of religion (as the diftribution of 
alms and the like, the entertainment of guefts, and the care of the facrificial 
utenfils), and other daily bufmefs, the wives of the dime ciafs only mull 
perform for twice-born men; not wives of a different ciafs by any means. 

CULLu'cABH ATT A. 


Disputes between his wives muff be thus reconciled by the hufband: 
and this fuppofes, that he has a wife of the fame ciafs with himfelf. 

XLYIir. 


misr/fy 



<SL 


( S** ) 

XL VIII. 

a jnyawalcya :—If he have a wife of equal clafs, let him 
not employ another in bufmefs relating to ads of re¬ 
ligion ; buty if there be feveral wives of his own clafs, 
fuch duties are lawfully performed by no other than the 
eldeft; 


If there be a wife of equal clafs, he fliall not employ another in bu« 
finefs relating to religious duty; but if there be feveral wives of his own 
clafs, then he fliall not employ any other than the eldeft: of them, in fuch 
offices: hence, if the firft married wife be alive, (he mull be preferred in all 
matters relating to a<fts of religion. 

Chande'swara and Vijnya'ne'swara. 


If a wife of equal clafs be alive, he {hall not employ one of unequal 
clafs in the care of the facrificial fire and the like j if there be feveral wives 
of his own clafs, he muft fo employ the eldeft alone; Another cafe, is men¬ 
tioned in the CFhandoga permjhta (L 3).* 

n Su / la / pani. 

Some remark, that two or three cafes might beeftablifhed, if the young- 
eft wives be pre-emiment in virtue, or if feveral were married at the fame 
time.-f But the uncertainty, as to the rule to be followed in fuch cafcs t is not 
liable to any objection: for the text only directs honour to be Ihown as en¬ 
joined i and the reft is mentioned in another place. 

XLIX. 

Vishnu :—If many wives of his own clafs be living, with 
the eldeft alone fhould the hulband condud bufmefs rela¬ 
ting to a6fs of religion, even though his younger wives be 

# The text is cited anonytnoufly at fall length ; but differing from another text in one word only, and 
that not affetfling the fenfe, I refer the citation to that other text fubfequently quoted from Ca'tya'vana. 

T. 

+ By eldeft wife is meant hot the eldeft woman, but the wife firft married ; and after her death, the next 
married has not a right exadtly to the fame precedence, becaufe ihe is not the wife married from 0 ftnft of 
duty: this will be evident in the fequel. T. 
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fearer to him; but if there be no wife of equal clafs, the 1 ^ 
bufmefs may, in a cafe of diftrefs, be executed by that 
wife only, who is of the clafs next below him : yet let not 
a twice-born man ever perform holy rites with the aid of a 
''Sudrd wife. 


If there be no wife equal in clafs, the bufinefs relating to atfts of religion 
m&y be accotnplifhecl by her, who belongs to the clafs next below him. 
This is alfo intimated by Menu ; “ the precedence muft be fettled accord¬ 
ing to the order of the claffes’ 1 (XLVI). “ But let not a twice-born man 
ever perform holy rites with the aid of a "Sudrd wife;” this denotes, that he 
may not do Jo, even though he have no wife of any other clafs but that of the 
"a Sudrd: elfe the terms of the text would be unmeaning. To fulfil their 
duty, twice-born menfhould marry women of twice-born claffes : and, from 
the expreffion, “ the bufinefs may, in a cafe of diftrefs be executed by a wife 
of the clafs next below him*” and from that which immediately follows, 
" but let not a twice-bom man ever &cit is deduced, that a Brdhmarta , 
in the iitmoft diftrefs, may even employ a wife of the commercial clafs in 
fuch offices. Thus iome expound the law. 


L. 

CatyaVana, quoted in the Ctihandoga perisijht'a : — Let 
him, who has many wives, employ one of equal clafs 
in the care of the lacrificial fire, and in attendance on 
himfelf; but, if there be many fuch, let him employ the 
eldeft in thofe duties, provided fhe be blamelefs; 

2. Or he may employ, in fuch offices, any one of them, 
who is mother of an eminent fon, who is obedient to his 
commands, affedlionate, capable of good management, kind 
in difeourfe, and well difpofed; 

3. Or, without partiality, he may perform the rites of reli¬ 

gion with all his wives fucceffively, in periods fettled ac¬ 
cording to their refpettive precedence; or fettled of his 
own authority to the bell of his knowledge. 4. We 
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We know, that the precedence of women originates in 
fortunate deftiny; nor can a hufband, by a flight fhow 
of reverence, content wives of twice-born claiies; 


§L 


That woman gains a fortunate deftiny, who, conflantly 
obfequious to her hufband, worfhips Bhav'an i in this 
world, with many a6ls of aufterity, and reverently attends 
the facrificial fire. 


If there be many of them, and the eldell wife be blamelefs, he mult em¬ 
ploy her in matters relating to a£ts of religion. But, if the eldeft wife be 
blamable, then, fince there is no certainty •which Jhouldbe employed among fe¬ 
ver a I wives equal in clafs, it Ihould be determined by the fecond rule (L 2). 

The Retndcara. 


** Mother of an eminent fon;” one, who has borne a blamelefs fon. If 
the eldeft of all the wives be cenfurable, and the reft be equal in merit, they 
fhould, according to circumftances, be employed in fuch duties in daily fuc- 
ceflion: this fome think to be fully intended in the Retndcara. 


He, who has wives both of his own clafs and of others, fhould aflign, to 
the wife of equal clafs, the care of the facrificial Ire, the hofpitable entertain¬ 
ment of ft rangers, and attendance on himfelf; feut, if there be many of his 
own clafs, to the eldeft wife, provided fhe be not difabled by ficknefs, nor 
chargeable with a vicious difpofition or the like. On another reading (agni 
ii/htyadifujr&fkdm, inftead of agni Sijhtdtma fufriifhdm, care of the facrificial 
fire and attendance on himfelf) the fenfe is, attention to his commands in 
refpe&of fupplying the fire and the like, and other attendance on her hufband. 


Or he may conflantly employ, in the care of the facrificial and other of¬ 
fices relating to adls of religion, and in attendance on his own perfon, that 
wife, among thofe of equal clafs, who is mother of a fon ; or, avoiding 
partiality, he may perform the daily rites of religion with the affiftance of his 
wives in regular fucceffion, allowing five days and fo forth to each according 
to their rcfpc&ive precedence j or diftributing periods of his own authority, 

and 
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to the beft of his knowledge. The precedence of women depends on 
their fortunate defliny; hence the precept for employing the eldeft wife in 
perfonal attendance fuppofes her eminently fortunate: and that fortunate 
deftiny has been obtained by obedience to her hufband, by many aufterities, 
by worfhip of Bhav''an'I, and by attention to the facrificial fire, in a for¬ 
mer exiftence. Therefore a woman, though eminently fortunate in her pre- 
fent exiftence, fhould pay adoration to Bhav^nI and fo forth, for the fake 
of aufpicious fortune in a future birth. This ftates the conduct incumbent 
on women; the preceding texts (L i. 2. and 3.) had ftated the conduct in¬ 
cumbent on the hufband. 

The Periiijhta Pracaia. 


“Precedence originates in fortunate deftiny;” this fuppofes fuperi- 
ority in virtue, fince that is expreffed in the Iaft verfe. The woman of equal 
clafs is fuperiour to all the reft; for the approbation of the law prevails 
over the affedion of the hufband. " Not by flight fhow of reverence &c 
thus, fince what is executed by an aufpicious wife, is befl executed, fhe is 
befit qualified for offices pertaining to ads of religion. Thus others expound 
the law. 


LI. 

Dacsha:—The firft is the wife married from a fenfe of du¬ 
ty; the feeond promotes fenfual gratification : fenfible, not 
moral, effedts proceed from her. 

2. The firft wife is called the wife whom adls of duty con¬ 
cern, provided fhe be faultlefs; but, if fhe be faulty, there 
is no offence in employing another wife endued with ex¬ 
cellent qualities. 

“ The wife, whom ads of duty concern ;** who officiates in ads of re¬ 
ligion, and fo forth. From the feeond wife proceed fenfible effects (fubjedl 
to the teft of fenfation, as the prefent gratification of cardies and the like); 
not moral effeds, or the laft folemn rites and the reft of the ads relating to 
another world and fo forth. But moral confequences follow the production of 

mk 
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; that however in a fucceffive Order, by the birth of a fan from the fecom 
m f the eldejl wife be chiidlefs. From this text it appears, that the feniori- 
ty, noticed in former texts (XLVIlf And XLIX), is fettled, not according to 
age, but according to the priority of nuptials. This is the principal cafe; 
he mentions a fecondary one (LI 2 ): if the eldeft wife be faulty, there is 
no offence in employing another on bufinefs relating to ads of religion; 
therefore another wife, endued with excellent qualities, ihould be employed. 


The wife deferibed in the Cb'handdga perisijhta (L 2) fhould be confi- 
dered as the wife endued with excellent qualities; if there be no fuch grounds 
for feledion, it may be fettled as direded in the Ch'handoga perisijhta 
(L 3). Since the Ch'handoga periiifhta * completes the extracts of the 
Sama-veda, the adjuftment by fucceffive daily periods ihould be admitted 
without queftion by ail followers of the Sdma-vida $ for, were it queftioned 
byanyperfon , it mufi be admitted, even though dire&ed by another than, 
the particular 'Sac’ha, by which that perfon is governed. For it is faid, 
“ what is enjoined in their own Sacha's , or declared by another, but not in- 
confiftent with their own, fhould be followed by the wife, as the pradice 
of maintaining a perpetual fire and the like,” 

Ur* 

Menu and Vishnu, after mentioning a ''Sudrd wife:—-His fa- 
crifices to the gods, his oblations to the manes, and his 
hofpitable attentions to ftrangers, rnuft be fupplied princi¬ 
pally by her; but the gods and manes will not eat fuch 
offerings; nor can heaven be attained by fuch hofpitality. 

Of him, whofe facrifices to the gods, whofe oblations to the manes, whole 
hofpitable attentions to ftrangers, are fupplied by a wife of the fervils clafs, 
the gods and manes will not eat the offerings ; nor does he attain heaven. 

The Retndcara. 


Since the gods and manes eat not his offerings, he does not attain heaven % 
and his daily rites are unfulfilled. Although guefls eat the food with a cor- 

* The meaning of the name is “ confummation, dr completion, of the followers of the Satna vCJa.“ 

T. 
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mouth, Hill the duty of hofpitable attention is not thereby truly ful¬ 
filled : consequently he attains not heaven. If any perfon, through igno¬ 
rance, follow a path repugnant to thefe rules, the king, any how informed 
of it, Ihould inveftigate the matter and refbainhim. This conlhu&ior mud 
be admitted;,elfe the text (XLVI), and others on the fame fubjedt, are ufelefs- 
ly placed under the title of judicial procedure, in the mflitutes of Menu. 

LIII. 

Dacsha :— Dwelling in a houfe, as a houfeholder , is praUifed 
for the lake of happinefs, and that happinefs depends prin¬ 
cipally on the wife; fhe is indeed a wife, who is attentive 
to precept, obedient to command, 

2. And obfequious to her lord , who never fpeaks unkindly, 
who is careful in houfehold management, virtuous, and 
prolifick: a woman endued with fuch qualities is, no doubt, 
a goddefs of abundance. 

3. She, whole temper is cheerful, who is ever attentive to 
her place, refpettful and affe&ionate to her hulband, is tru¬ 
ly a wife; any other is ufelefs; 

“ For the fake of happinefs;” finee happinefs may be attained in another 
order bdides thole of devotion. “ Who never fpeaks unkindly;” who a- 
voids harfh language. “ Her place;” her habitation, bed, feat and the 
like. “ Refpeftfulreverent. This details the qualities intended by the 
expreffion, * ‘ endued with excellent qualities.” 

L1V. 

Vyasa :—Let the wife of a virtuous man rife before him, 
be diligent in houfehold management, repofe on an hum¬ 
bler bed and feat, avoid unkind difeourfe, and purfue his 
benefit. 

Af.te r the hulband and wife -have flept through the night, let her rife firfl 
, ■ at 
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of day ; let her not require an equal bed and feat j and let her 
that, by which her huiband may be benefited. 

LV. 

Dacsha :—With forrow does he eat, who has two conten¬ 
tions wives; diffention, mutual enmity, meannefs and pain 

diftract his mind , 

Bqt 3 although he have two wives, if they be complacent, his food is tail¬ 
ed with pleafui e j r.o ftrife or contention exifts } no mutual enmity j no en¬ 
durance of pain; no forrow. 

LVI. 

Menu :—For a whole year let a hufband bear with his wife, 
who treats him with averfion; but, after a year, let him 
deprive her of her feparate property, and ceafe to cohabit 
with her. 

With his wife, who has contra&ed a dillike of her hulband, let him be 
patient for a whole year; but, after that period, taking back from his wife, 
who treats him with averfion, the ornaments and other property given by 
himfelf, let him ceafe to approach her; but mere food and clothes niuil be 
allowed to her. 

ClJLLu'cABHATTA. 

That her hatred fiiould be endured for a whole year, is approved % with¬ 
in that period, a hulband, propofing to forfake her, (hould be prevented by 
the interpofition of friends and by other means of conciliation: but, after a 
year, there is no offence in his fodaking her. 

LVII. 

Menu:—She, who neglefts her lord, though addi&ed to 
gaming, fond, of Fpirituous liquors, or difeafed, muft be de- 
ferted for three months, and deprived of her ornaments 
and houfehold furniture; 

2. But 
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perform 


Bat file, who is averfe from a mad hufband, dr a deadly 
firmer, or an eunuch, or one without manly ftrerigth, of 
one afflifted with fuch maladies as punifh crimes, muft nei* 
ther be deferted nor ftripped of her property* 

ThAT woman, who, omitting due attention and the like, negleds a huf¬ 
band addicted to gaming and fimilar vices, fond of inebriating liquors, or di~ 
feafed, muft be unapproached for three months, and deprived of her orna¬ 
ments, her bed, and other furniture. 

COLLOCABHATTA. 

Here one addi&ed to intoxication, but not degraded, is meant. Asher 
negled of a depraved hufband is a flight offence, the pttnifhment is fma 11; 
but, if ftie repeatedly negled him, it is proper, that file (hould be repeatedly 
forfaken. 

Bot fhe, who attends not a hufband, whofe mind is alienated by the effed 
of air or other conftitutional element, or a deadly linner (as deferibed in 
the eleventh chapter), or unmanned, or deftitute of manly ftrength (from an 
obftrudion of the feminal juices or the like), or degraded becaufe he is af- 
flided with leproiy or a fimilar difeafe, muft not be deferred, nor deprived of 
her property. 

CUHU'CABHATTA. 


e * As deferibed in the eleventh chapter for there crimes in the firft de¬ 
gree and fo forth are mentioned. * 

'* One without manly ftrength y impotent, though apparently poflefiing 
manhood. “ Averfion from a hufband;” ivant of diligent attention, not ab~ 
folute defertion j for a text declares, 


LVIII. 

A husband, who is not an outcaft, fhould not be forfaken 
by women deiirous of happinefs in another world. 


* Chapter n. r. 55, &c. 


Anj> 
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£nd it is thus ihown, that a hufband, who is not degraded, may not 
forfaken. 


Sl 


LIX. 

Na'reba:— A husband, who abandons an affectionate wife, 
or her, who fpeaks not harfhly, who is fenfible, con ft ant 
and fruitful, fhall be brought to his duty by the king with 
a fevere chaftifement. 


A husband, deferting a wifeendued with excellent Qualities, to Connect 
himfelf with another wife and fo forth, incurs a feVere chaftifement; that is, 
the punifoment of a thief; for, on the fubjeft of the puttiftiment of robbery, 

LX. 

Vishnu Jays: — The man, who deferts a faultlefs wife, Jhall 
fujfcr the Jame punijhment. 

LXI. 

De'vala: —-No atonement is ordained for that man, who 
forfakes his own wife, through delufion of mind, deferting 
her illegally; nor for him, who forfakes a virtuous fon. 

“ Deserting illegally;*’ abandoning her contrary to law. 

The Retndcara* 

“ Deserting illegally ” is an epithet of the preceding term; thus the 
fenfe is, “ that man, who abandons his wife illegally, or forfakes a virtuous 
fon.** 


LXIt. 

De'vala:-— A man may exclude from his bed, or from pil¬ 
grimage (for the term is explained in both JnfesJ, a wife who 
is affliCfed with leprofy,degraded from her clafs, barren, or 
infane, whofe courfes are flopped, or who is wicked; but 
he may not exclude her from all bufmefs. 

6 F 
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From his bed according to the Retnacara, 

“from pilgrimage,” but in a general fenfe, comprehending careffes and the 
like. 

“ Not from rf//bufinefs;” not from bufinefs of which £he is capable* 

''SuiA*ANf. 

Wom en afflided with leprofy, and the reft, are excluded from fexual in- 
tercourfe: commerce with their huibands is forbidden; but they are not uni- 
verfally excluded from all bufinefs. However, women degraded from their 
clafs, and the reft, are alforejeded in matters pertaining to ads of religion. 
Of thefe women, {he, who is afflided with leprofy, is debarred from corn- 
merce with her hufband, becaufe intercourfe is improper} fhe, who is 
degraded, left a taint of fin be contraded from her; ihe, who is barren, 
becaufe it would be vain; {he, who is infane, becaufe the text forbids it, or 
becaufe {he is confidered as tainted with fin; {he, whole courfes are ftopped, 
becaufe the probability of conception may be queftioned; and {he, who is 
wicked, becaufe Ihe is an objed of averfion. 

LXIII. 

Na'reda:—It is a crime in them both, if they defert each 
other, or if they perfift in mutual altercation, except in the 
cafe of adultery by a guarded wife. 

2. Let a man banifh from his houfe a wife, who embez¬ 
zles all his wealth under pretence of female property, or 
who procures an abortion, or who wifhes the death of 
her hulband. 

“ Crime;” fin. 

The Retnacara. 

Unless a wife, who is diligently guarded, be difloyal, both hufband and 
wife, forfaking each other, are guilty of a heinous fin; but there is none in 
abandoning a difloyal wife. Thus fome expound the text, 

“ Who 
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Others expound it 
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One, by whom all property is embezzled as female property. 


The Rctnacara. 


That is, as her own female property. 

A wife, by whom all bis wealth is falfely included in female property. 

The Calpa druma, 

•** Let him banift from his houfej” banifhing her from the principal ha¬ 
bitation, let him affign her a Jeparate dwelling within his clofe. Thus 
fome expound the law. 

LXIV. 

Uncertain:- —Let him banifh from the houfe a wife, who con- 
ftantly diffipates wealth, and who fpeaks unkindly, and 
her, who eats before her hufband: 

2, Let him never dignify with his love a barren wife, nor 
her, who bears only daughters, nor one, who is ever con¬ 
tumacious ; if he do, he partakes of her faults. 

LXV. 

Menu :—That woman, who, having bathed after her cours¬ 
es, refufes the approaches of her hufband, let him ba¬ 
nifh, proclaiming her, in the middle of the town, guilty 
of infanticide. 

2. And her, who, through averfionfrom her hufband, falfe¬ 
ly pretends to have her courfes, let him banifh, proclaim¬ 
ing her, in the prefence of kinfmen, guilty of infanticide. 

“ Aversion hatred. In the preceding cafe a motive is fuppofed in 
the want of affection, but Chart of hatred; thus the texts are not without 
a difference. 

Op. 
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r the lad text relates to many inftances of deception in regard to 



courfes; the firjl concerns a Jingle refufal. 


The Retnacaf9* 


“ Proclaiming her offence;* 1 ' announcing her guilty of infanticide; 
becaufe (he has oppofed the procreation of an embryo, declaring her equal¬ 
ly guilty with the flayer of an infant. Her refufai of going near her huf- 
band is the fubjea: of the firft text; the fubjedt of the fecond is her refufal 
of his careffes, through hatred, though (lie have attended him. Such is 
the diftin&ion according to other lawyers. On this conftrudtion, fince the 
firft cafe does not clearly date a motive different from hatred, the fenfe of the 
laft text is included in the firft; if fhe deceive her hufband many times in 
regard to her menfes, fhe has of courfe deceived him in one inftance. 


LXVl. 


Baud ha'yana ;—Prudent men forfake a wife, who negle£ls 
due attendance, who is barren or immoral, or who fre¬ 
quents the houfes of Grangers; they inftantly JorJake one 
who {peaks unkindly: 

2 , In the tenth year a man may forfake one, who bears no 
children; in the twelfth, one who bears daughters only ; 
in the fifteenth, one whofe children are all dead; butin- 
fiantly, one who fpeaks unkindly. 

“ Immoral j” vicious. “ They inftantly forfake one who ipeaks un¬ 
kindly they forthwith abandon her. Thus, a man lliould endeavour to re- 
claim one, who negledls due attendance and fo forth; but no iuch endeavour 
is ufed with one, who fpeaks unkindly. A man may forfake a barren wife 
in the tenth year after the period, when pregnancy might have been expetfted; 
and one, whofe children are all dead, in the fifteenth year after the death 
of her children. 


LXV1I. 


Menu: — A wife, who drinks any fpirituous liquors, who 
a£is immorally, who fhow r s hatred to her lord, who is incu¬ 
rably 
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A wife, who is addicted to the ufe of any forbidden fpirituous liquor* 
whofe conduCt is vicious, who is difpofed to aCt in oppolition to her hufband, 
who is afflicted with leprofy or other fimilar difeafe, who is difpofed to injure 
her hufband, and w'ho continually fquanders his 'wealth , may be fuperfeded : 
that is, another marriage may be contracted, though fhe be living. 

CuLLU CAg.HATTA. 


A fecond marriage, or one fubfequent to hers, contracted by her hufband, 
is fuperfeffion. 

LXVIII. 

Ya'jnyawalcya :—‘One, who drinks inebriating liquors, 
who is incurably difeafed, who is quarrel fome, or barren, 
who waftes his wealth, who fpeaks unkindly, who brings 
forth only daughters, may be fuperfeded by another wife; 
and fo may fire, who manifefts hatred to her hufband. 

Who drinks fpirituous liquors, whether fhe be of the fervile, or other 
clafs •, for the prohibition is general. 


LXIX. 

Half his body perifhes, whofe wife drinks intoxicating li¬ 
quors. 

“ Diseased” (LXVIII) ; infeCted with a lading malady. “ Quarrel- 
fomej” contentious. " Barren unproliiick. “ Who waftes his wealth 
who diffipates his property. “ Who fpeaks unkindly}” whofe difeourfe is 
evil. ** Who brings forth daughters j” who bears daughters only. “ Who 
manifefts hatred to her hufband}” who aCts, on every occafion, injurioufly to 
him. The Mitdejhard. 


“ One, who drinks inebriating liquors meaning the wife of a twice- 
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man. u Difeafed;” and therefore incapable of hotufehold affairs. 
44 Quarrel fameor wilful. Naturally “barren.” “ Who attempts her 
own life” (for the glofs fubftitutes dtmaghrii for art'haghni); who attempts 
fuicide by hanging herfelf or otherwife. “ Who fpeaks unkindly;” 4 to 
her hufbaad 1 mull be fupplied. “ Who brings forth daughters •* who 
bears only daughters. “ Who manifefts hatred to a man;” with detefla 
the fon of her hujband by another wife, and lb forth. 

The Dlpacalich. 


The text cited (LXJX) concerns a twice-born man; for thofe, who are 
not degraded in confequence of drinking fpirituous liquors thenafelves, are 
not degraded in confequence of their wives drinking intoxicating liquors. 
Such is the opinion intimated in the Dipacalkd. The wives of thofe, 
who are not permitted to drink inebriating liquors, muftbe forfaken, if they 
be addicted to the evil pradice of intoxication from drinking fuch liquors; 
for they are degraded: but the defertion of all degraded women is enjoin¬ 
ed in another text. This remark is made by other commentators. 

LXX. 

Menu:—A barren wife maybe fuperfeded by another in 
the eighth year: fhe, whofe children are all dead, in the 
tenth; the, who brings forth only daughters, in the 
eleventh; fhe, who fpeaks unkindly, without delay. 


In the eighth year of barrennefs, counted from the firft feafon, (he may be 
fuperfeded: one, whofe children are all dead, in the tenth; and one, who bears 
only daughters, in the eleventh: but lire, who fpeaks unkindly, without 
delay, provided Ihc have no fon ; fur, if fhe have male iflue, (lie may not be 
fuperfeded, fsnee that is prohibited by another fage (LXXI). 

CULLU'CABHATTA, 


LXXI. 

If his wife be virtuous and have borne a fon, let not a man 
contrad another marriage, unlefs he do fo on the lofs of 
his wife or fon . 


44 Virtuous” 
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irtuous” here intends fpeaking affectionately and fo forth. No m- 
confiftcncy with the text of BaudhaVana (LXVI) can be here alleged; 
for he fpeaks of delertion, but Menu /peaks of afecond marriage. It mull 
be noticed, that it appears from the text of Menu (LXX), which permits 
the fuperfeflion of a barren wife in the eighth year and fo forth, and from the 
other text (LXXI), which forbids the fuperfeflion of a virtuous wife who 
has borne a fon, that a fecond. marriage Ihould not be contracted without 
fome fault on the part of the firlt wife. But marrriages with women of 
the fourclaffes may be contracted by an amorous man, with the content of 
his firft wife any how obtained. 


V i jn y ah eswara, quoting the following text with this remark, ‘ Y a J ny- 
‘ awalcya denounces punijhment againft one who fuperledes his wife with- 

* out juft caufe for fuperfelhon, ’ adds, * he who forfakes, that is, fuperfedes, 

* fuch a wife, ftiall be compelled by the king to pay the third part ot his pro- 
‘ perty.’ 


lxxil 

Ya'jnyawalcya: — 'He, who forfakes a wife, though obedient 
to his commands, diligent in houfehold management, 
mother of an excellent fon, and fpeaking kindly, fhall be 
compelled to pay the third part of his wealth; or s if poor, 
to provide a maintenance for that wife. 

But the author of the Dipacalicd has not explained this defection as 
confifting in fuperfftlion. 


LXXIII. 

Menu: —Bur {he, who, though affli&ed with illnefs, is be¬ 
loved and virtuous, muft never be difgraeed, though file 
may be fuperfeded by another wife with her own confent. 


With the affect of her again, who, though airlifted with difeafe, is obe¬ 
dient to her hufband, and virtuous, another marriage may be contracted; but 
fhc muft never be difgraeed, Cull u'c ash 

“ Afflicted 
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Afflicted with illnefs” is not to be taken in a large fenfe, compre¬ 
hending accidental barrennefs and the like; for progeny is declared necefta- 
ry. This is remarked by other lawyers . 


LXXlV. 

Ya'jnyawalcya:—But a fuperfeded wife muft be maintain¬ 
ed; elfe a great offence is committed. 

Though fuperfeded by another wife, fhe muft be treated with courtefy, 
and receive gifts and refped: as before; elfe, (that is, if fhe be not main¬ 
tained,) a heinous fin is committed, and a fine is incurred as will be men¬ 
tioned. 

Vi jnya'ne'swar a. 

But no reverence, fay others, is due to a degraded woman. 

“ A fine, as will be mentioned;” alluding to the forfeiture of a third 
part of his property (LXXII). It (hould be here noticed, that a woman 
addifled to inebriating liquors (LXV11I) comprehends, in a general fenfe, 
any woman liable to abandonment, as declared by other fages. 

LXXV. 

Menu ; _If a wife, legally fuperfeded, fhall depart in wrath 

from the houfe, fhe muft either inftantly be confined, or 
abandoned in the prefence of the whole family. 

That wife again, who, being fuperfeded, departs in wrath from the 
houfe, fhould be inftantly chaftifed with a rope or the like, and compelled 
today; or, if her refentment cannot be reprefied. Are muft be abandoned 
in the prefence of her father and the reft of her family. 

ClJLLUCABHATTA. 


This abandoning of her in the prefence of her family is a repudiation 
proclaimed to all in. this form, “ fhe is now rejected by me;” and after¬ 
wards, offences committed by that woman do not ah -..(ft tue man. 


LXXVI. 
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, LXXVI. 

VasishtAia --From connubial intercourfe, from pilgrim^ 
age, from what pertains to a£ts of religion, thefe four Ihould 
be rejected; namely one, who yields herfelf to her hufband'S 
pupil, or to his fpiritual parent, 


<SL 


2, And fpecially one, who attempts the life of her lord, of 
who converfes with the vileft of men. 


** Vilej” defpicable, as a Chanddlaor the like. 


The Retndcsra. 


*6 %7 


Vile s’* abjeft, begotten in the inverfe order of the clafTes. 


The Blpacatick 


Others add, that “ rejection' 1 means exclusion from connubial inter- 
courfe and the reft; 




LXXVI L 

Ya'jn yawalcya: —-From dilloyalty in thought a woman is 
purified by her courfes; but, in cafe of conception 
by unlawful commerce , defection is enjoined by the law; and 
fo, in the cafe of her deftroying an embryo, or flaying 
her liufband, or committing any fin in the firft degree. 

Since a text of Menu expreftes, that a woman, whofe thoughts have 
been unchafte, is purified by her monthly difeharge,* this purification 
by her courfes concerns mental dilloyalty. But, if (he have conceived 
by a man of low clafs, (be muflt be forfaken ; of courfe expiation is fu|j- 
gefled in cafe of dilloyalty in mind or body, provided flic do not conceive. 
If file deftroy an embryo, Hay her hufband, or commit any fin in the firft 
degree, flic muft be forfaken. ^Si/lapa'ni. 


Vij nyanes'wara concurs in that expofition ; butexplains “ in cafe of 


s Chapter j, t. ro8. 
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conception. 
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^^^wption,** in cafe of pregnancy by commerce with a man of the ferv 
clafs* and quotes the following text of law. 


LX XVIII. 

Wives of Brdhmams, Cfhatriyas and Vmfyas, approached by 
a man of the fervile clafs, are purified by penance, pro¬ 
vided they bring forth no children by fuch commerce ; and 
not otherwife. 


LXXIX. 

Ha'riTa :—A man ihould avoid her, who has deftroyed an 
embryo, has criminally converted with a man of low clafs, 
with a pupil, or with afon, is addi&ed to drinking or to 
brawls, or waftes property or flares of grain. 


LXXX. 

Menu : — That a woman, who follows her own will, Ihould 
be forfaken, is ordained by the law ; but let not a man 
Hay his wife, or mutilate her perfon : 

2, Vivas wat * declared, that a woman, wilfully difloyal, 
fhould be forfaken, not flain nor disfigured ; a man Ihould 
avoid the Slaughter of women* 

He declared, that Hie Ihould not be flain nor disfigured. 

The Retndcara . 


LXXXL 

Na'reda'J-— Ir a woman be difloyal, ignominous tonfure, the 
ioweft bed, the meaneft food, the WOtft habitation, and 
the talk of removing filth, coriftitute her punilhment. 

LXXXIL 

YAjNVAWALcyA i—L et a man keep a difloyal wife depriv- 


* Title of Sv'aVA. 






/ed of her rights, fqualid, maintained on a ball of gr 
alone, fubdued, and only fullered to repofe on the meaneft 
bed. 


On this Ch andeWara remarks, that * rejection and other penalties 
are denounced again ft difloyal wives, according as the offence is heinous or 
venial: the rule of decifion rauft depend on the feveral difti nations of difloy- 
alty.® Meaning wilful and cafual difloyalty, and other diftin&ions. But 
Vjjn yane'swara fays,. Ihe, who is difloyal, fhould be kept by her huiband 
in his own houfe “ deprived of her rights,” that is, divefted of her right 
to maintenance, to jewels and the like j “ fqualid,” ordeftitute of collyrium, 
perfumed unguents, apparel and ornaments ; “ fubdued” by reftridting her 
food to the mere fuftenance of life, and by other expedients ; and only fuf- 
fcred to repofe on the meaneft bed, or on the bare ground : let him fi treat 
her, for the fake of inducing repentance, not for the fake of atonement j 
fince penance is feparately mentioned. 

Menu —A wife, exceffively corrupt, let her huiband con¬ 
fine to one apartment, and compel her to perform the pe¬ 
nance ordained for a man, who has committed adultery.* 

Sleeping on the bare ground and fo forth is her punifhment, accord¬ 
ing to other lawyers. 

To prevent the repetition of difloyalty, let him confine her in her own 
apartment, allowing her a ball of rice only tor her fuftenance. 

"So'lapa'ni. 


lxxxiii. 

Vr ihaspati : —< A wife, who is difloyal though maintained 
and guarded, let a man keep in his houfe, fqualid in her 
perfon, fullered only to repofe on the loweft bed, and 
maintained on a ball of grain alone: 

* The M hemifUcIi only wa*. infer ted; I cite ihe whole verfe, as the quotation would not othenvife be 
intelligible, T. 

2. But 




But (he, who has criminally convened with a man or 
low clafs, may legally be forfaken, or even put to death* 

Some remark, that the prohibition of putting a wife to death (LXXX| 
does not extend to the cafe of adultery with a man of low clafs. 

LXXXIV. 

Smritif quoted in the Mitdcfhara: He, who refufes to ap¬ 
proach his wife, when fhe has bathed after her courfes, 
doubtlefs (inks to the region of horrour, where the flayers 
of priefts are tortured. 

LXXXV* 

Ya'jnyawalcya :—Soma gave them fairnefs; a Gand’harvd 
endowed them with a charming voice; and the regent of 
fire, with univerfal purity: hence women are truly pure. 

Therefore, in refpefl of univerfal contaft, embraces and the like, 
women arc conliciered as pure and undefiled. 

V f. J N Y A' N l's W ARA. 
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A man, therefore, muff neceflarily approach an unoffending wife at the 
prefcribed feafon, elfe he would be criminal, and his wife would not be 
guarded. AH this muff be maintained by the king. 
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ON THE DUTIES 
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SECTION I. 





ON THE CONDUCT ENJOINED TO WOMEN , WHOSE PRO¬ 
TECTORS ARE PRESENT. 


LXXXVI. 


.f'ENU : — By a girl, or by a young woman, or by a 
fJL woman advanced in years, nothing rnuft be done, 


even in tier own dwelling place, according to her mere 


P 


2. In childhood rauft a female be dependent on her fa¬ 
ther; in youth, on her hulband; her lord being dead, on 
her fon; ifJhe have no fens, on the near kinfmen of her huf- 
hand; if he left no kinfmen , on thofe of her father; if Jhe have 
no paternal kinfmen , on the Jovereign; a woman mull never 
feek independence. 


Never let her wifh to feparate herfelf from her father, 
her hulband. or her forts; for, by a feparation from them, 
fhe expofes both families to contempt. 


Tnrs, if (lie receive the careflrs of any man but her hulband, in con- 
fequence of her feparation from thefe prote&ors, both families are difho* 


no u red. 
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Lxxxvir. 

Ya'jnyawalcya : —Careful of the domeffick furniture, di¬ 
ligent in the management of the houfehold affairs, cheer- 
ful, avoiding expenfe, let her fhow reverence to her huf- 
band’s parents, obfequiouffy honouring her lord. 

Carefully reporting, in their places, the domeftick furniture, or feats 
and utenfils employed in the houfe; as the peftle, mortar and winnowing 
balket and the like, in the place where grain is hulked; and the grinding 
ilone and pebble together, in the place where things are ground; and fa 
forth. 

The Mitacjhara. 

ISu'lapanJ alfo explains the fame term, ‘ reporting the houfehold utenfils. 5 

LXXXVIII. 

Smritii quoted in the Rctndcara: — An affe&ionate well- 
wifher to her lord, ffrid in her condud, keeping her fenles 
in fubjeclion, fhe acquires renown in this world, and, af¬ 
ter her death, the higheft abode. 

Entertaining good willies founded on affe&ioiL 

"'Sulapa'ni. 

“ Affection f exclufive mental regard : and wifhing that, which is 
belt in a moment of diftrefs. Vij n ya'he's wara. 

LXXXIX. 

Menu She mull always live with a cheerful temper, with 
good management in the affairs of the houfe, with great 
care of the houfehold furniture, and with a frugal hand 
in all her expenfes. 

XC. 

Vr'ihaspati :—Rising early, reverence to venerable perfons, 

preparation 





( 543 ) 

reparation of food and condiments, the lowed feat am 
bed; inch is declared to be the proper conduct of women. 


“ Preparation of food and condiments ft’ the dreifing of victuals and 

the like. 

kct 

De'vala :—Dependence, attendance on her hulband, aid 
in his religious ceremonies, refpedfful behaviour to thole 
who are entitled to veneration from him, hatred to thofe 
who bear enmity to him, no ill will towards him, con- 
ftant complacency, attention to his bufinefs, are the du¬ 
ties of women. 


.** Aid in his religious ceremonies ” attendance on her lord when the 
facrificial fire is fupplied, when offerings are made, and fo forth. Rcfpedt- 
ful behaviour to his father and others entitled to veneration and refpefit from 
him. “ Hatred to thofe who bear enmity to him i' for no benefit fhould be 
conferred by a woman on thofe, who injure her hulband, even though they 
footh her with praife. “ No ill will towards him f no thoughts injurious 
to her hufband. “ Attention to his bufinefsinduftry in bufinefs which 
concerns her hulband. 


XCII. 

Vishnu, after premifmg “ duties of women :” — Accompa¬ 
nying of her hufband, reverence oi his father, of fpiritual 
parents, of deities and guefts, great cieanlinefs in regard to 
the domeftick furniture and care of the houfehold veffels, 
avoiding the ufe of philters and charms, attention to auf- 
picious cuftomSj aufterities after the death oi her hulband, 
no frequenting of ft range houfes, no handing at the door 
or window, dependence in all affairs, fubjefilion to her 
father, hulband and Ion, in childhood, youtn and age; 
fuck arc the duties of a zooman . 


5<t Accompanying. 
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Accompanying of her hn-fband } ” going wherever her hufband 
goes, bur to no place unauthorised by him: or it may be read, attending 
him at his religious ceremonies. “ Ufc of philters and charmsfubduing 
by incantations- and drugs. *-« Standing at the door and window, M to gaze 
at her hufband’s countenance : or “ not {landing at the door and window, 3 ’ 
left her hufband ihould entertain fufpicions of her holding commerce with 
other men. 


XCIIl. 

T ht Mahdbhdrata : —Should her hufband difeover a woman 
to be wholly addicted to charms and philters, let him fhxrn 
her, as he would a ferpent which had crept into his houfe. 

XCIV. 

Speech of the goddefs of abundance to the goddefs of the 
earth, quoted in the Relndcara: * — « With women ever 
pure and adorned, faithful to their lords, fpeaking kindly, 
not lavilh, ble fifed with progeny, careful of the houfchold 
goods, attentive to religious worfhip, 

a. “ Whole houfes are neat, whole fenfes are fubdued, who 
avoid ftrife, who are not avaricious, who refpetl their 
duty, who are endued with tendernels, i am ever prefent, 
O thou fupporter of worlds! 1 ’ 

Attentive to religious worlhip attentive to the bufinefs of pro¬ 
viding oblations ;.ci - the worfhip |>f deities and for other iacraments. *‘ Who 

avoid ilrife’* or contention. “ Who are not avaricious /• who are not co¬ 
vetous. 


oAivc ha & Lie hita : *—For every fticyeeding day let the 
wife clean the veffels ufed at meals; Jet her fweep the 
a welling houfe and gate, and, when clean, preferve it fo; 


~ , . ,—-—"*rr~ T 

I tom \ i£Hwv t if the cit<tcion in the PwstdcLmaviv be correct. 


let 
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t her provide curds, rice, clurva grafs, nfeW leaves, an 



bloffoms, for oblations; let her reverently falute her huf- 
band’s parents, and afterwards perform the ne cell ary bull- 
nefs of the houfehold : let her eat nothing before the gods 
and guefts are fatisfied, nor before her hulband has eaten , 
except drugs jwallowed medicinally. 


“ For every fucceeding day';’* for each coming day. The conftru&ion 
©f the fentence is this; let her eat nothing, before her hulband has eat on 
except drugs jwallowed medicinally ; but as a remedy for any diftcmper, the 
may fwallow drugs, even before her hulband has eaien. 

The Rein dear a. 


“ Let her fweep the dwelling houfe and gate let her clean the habi¬ 
tation, “ And, when clean, preferve it fo /’ prevent the introdu&ion of 
uncleanly things into a clean houfe : or let her fweep the court yard and the 
like. 


XCVI. 

Rl shyas'ri&ga: — Let her attend to the bufmefs of the 
houfe, and heed her ornaments3 after the daily bath, let 
her adorn her locks with flowers and with drefs 3 


2. Privately let her retire early from the couch of her lord, that 
no other may perceive her withdrawing; let her pay adora¬ 
tion to the deities, and fupply oblations with fragrant mix¬ 
tures and bloffoms. 


** Attend to the bufmefs of the houfebe diligent in dorneftick af¬ 
fairs. “ Heed her ornaments/ 1 brighten them by cleaning and the like. 
“ After the daily bath adorn her locks embellith them braided after the 

daily bath. 

The Retnacura. 

** SvMfcY oblations with fragrant mixtures and bloffoms; at twilight, 
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ItePne r, prepare oblations at home, with mixt perfumes, lamps, blolToms and 
the like, in honour of the deities. Thus fame explain the phrafe. “ Pri¬ 
vately let her retire/* at the clofe of night, let her withdraw from her buf- 
band, before any other perfon wakes* 


XCVII. 


Sanc’ha and Lic’hita :—A woman muft not go forth with* 
out vefture; nor move without her upper garment; noi* 
ufe perfumes, garlands, jewels, or variegated apparel in 
feafons of mourning; nor converfe with Grangers except 
traders, mendicants and aged men; nor expofe her navel. 
Faithful to her family, (he mull wear covering from her 
ankles upwards; and never bare her breads; nor laugh 
uncovered in the prefence of relpe&able men. 

Discovering her face “ in the prefence of refpe<5labie men /’ but cover¬ 
ed, Hie may indulge herfelf in laughter. 


The Retnacara. 


“ Without vefture;” a woman inuft not go forth unclothed. Another 
reading has, “ a woman mud not go forth unbidden the mull not go be¬ 


yond the houfe or field without the aflent of her lord. She muft not move 


in a ftiort fhift, with her breaft bare, and without her upper garment, 
“ Variegated;” of diverfified colours. She. muft wear clothes from her 
ankles to her navel, and not loofen the covering of her breaft in the pretence 
of any perlon. 


XCVIII. 


VYa'sa:—Sitting at the door, continually looking out from 
the windows, converfing with defpicable perfons, and 
laughing unfeafonably , are faults which bring infamy on the 
women of a family. 

“ Conversing with defpicable perfonstalking with them. 


XCIX. 


( J47 ) 

XCIX, 

Menu :—Drinking fpirituous liquor, affociating with evil per- 
fons 3 abfence from her hufband, rambling abroad, unfea- 
fonable fleep, and dwelling in the houfe of another, are 
fix faults which bring infamy on a married woman. 




All thefe are Rated as modes of conduct which bring infamy on women. 

The Retnacara. 

“ Drinking quaffing fpirituous liquors. “ Affociating With evil 
pcrfcnswith difloyal women and the like. “ Rambling abroad /’ going 
to the houfes of {hangers, of her own accord, without a fufficient motive. 
Sleeping, or repofing, by day. Dwelling in the houfe of any {hanger. 

C. 

Vrihaspati: — Drinking fpirituous liquors, rambling abroad, 
fleeping by day, and neglect of the houfehold bufinefs, are 
faults which bring infamy, on a woman. 

“ Neglect of bufinefs .** here fignifies not performing the houfehold 

bufinefs. 

The Retnacara. 

The meaning is, not attending to the care of houfehold utenfils and the 
like, and not fwceping the houfe and fo forth. 

Cl. 

Sanc’ha and Lic’hita:— <*Let not a woman afTociate with 
harlots, with women whofe condu& is immoral, with for¬ 
tune-tellers, with feducers and corrupters, nor with fin- 
ners: by their fociety {lie would be perverted. Let her 
not attempt any thing injurious to her hufband; nor ufe 
veffels, or other utenfils employed at meals, of fuch forts 
as are forbidden; nor fleep fupine; nor wear fandals. 


“ Harlots /* 


M'Nisr^/X. 
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^H.-vrlqts courtcfans, “ Fortune-tellers j” women, Who pr.i&ife 
divination; they are mentioned, conlidering them as difpdfed to pervert 
others. “ Seducers women, who delude others; thefe are mentioned with 
feme diftinftion fuppofed between them and the women w'hofo conduit is 
immoral. “ Corrupters;” women who attempt to pervert their companions: 
thefe are fuppofed different from the women already deferibed. “ Sinners;” 
degraded women and others, who have been guilty of crimes. 

The Rel-dcam, 


Others explain “women, whole conduct is immoral” to be fuch as 
are addicted to gaming and the like; they induce a difpohtion to evil in 
ether women. “Seducers;” women pra&ifed in guile. “Corrupters;*' 1 
■women {killed in infidious difeourfe tending to lead the mind into various 
errours. 


CI1. 

HajrTta:—We will next propound the condu& enjoined to 
married women. The wife is the home; a man ftiould 
not confider as his home a habitation ungraced by a wife; 
therefore is lhe another home. Thoroughly cleaning 
the lioufe, let her remove impurities falling in a well- 
xleanfed and dignified habitation, and lay up what is loofe; 
let her fliun difeourfe with other men befides her hvjband ,, and 
the company or a pretended mendicant; let her not fre¬ 
quent ftrange houfes, plains, or groves, or convents of 
mendicants; let her not loiter on the road to the publick 
well, nor walk by twilight; let her not think of ufmg the 
bed, tae leaf., the clothes, or the jewels of others with’" 
out reftoring them to a ftate of purity; nor eat in the fame 
veflei with another , nor drink fpirituous liquors, nor eat flelh- 
meat, nor orts, nor refufe, uniefs from her ipiritual pa¬ 
rents, her liulband, or her fon; let her be void of defire 
for other men befides her hvjband; let her fljun vain expen- 
fes, and avoid petulant contradidlion, lloth, gloominefs, 

1 emulation of other families and the like. Soiled with orts, 

fhe 


mi$T#y 



fife muft not repair to the t 
houfe of him to whom her 
counfel, or before fhe has ft: 


muft not decorate her petfon, nor touch with uhwafhed 


hands, the goblet, the fieve, or the veffels .of the dairy: (he 
muft wafh, and repofit in a fecure place, the caldron, its 
lid, the ladle and other iflenfils. On the morrow, again 
walking them, let her life them in the preparation of food *, 
by her hufband's dire&ions fhe may touch the veffels em¬ 
ployed for the milk, whence oblations are fnpplied: hav¬ 
ing wafiied, wiped and placed the metallick veffels, hav¬ 
ing fwept and wiped the houfe and fo forth, let her per¬ 
form the offices committed to her at the approach of the 
time for oblations to the alfembled gods, bathing accord¬ 
ing to the motive for ablutions: clothing herfelf with two 
white garments, having wafhed her hands and feet, having 
fpit and having Fpped water, let her enter the temple and 
pay her adorations; and let her place fire in the kit¬ 
chen, provide iacrificial fuel, cusa graft, flowers, obla¬ 
tions, and veffels ufed in propitiatory rites, and anoint 
with clarified butter the food and the like intended for vfe f 
in the fame manner with that intended for offerings ; and let her 
perform any other daily bufinefs. When all this has been 
done, and the fire has been fupplied in honour of deities, 
let herbring the oblations for the wives of gods. When 
the offerings to deities, and the hofpitable attentions to 
guefts, have been performed, according to the means of the 
houfeholder, and after fatisfying his pupils and friends and 
her hufband himfelf, the wife, with his permiffion, may 
eat the refidue in private : and having rinfed her mouth 
with water kept for her own ufe, and wafhed and cleaned 
the veffels employed, fhe muft lay out a part of the refidue 
in a fpot fituated within the clofe, and equally diftant from 
the north and eaft regions, faying > u falutation to Rudra 
the lord of cattlethis is a fixed rule. In the evening the 
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fame 
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^ e offices fhouldbe repeated, which are arretted for each fuccfy 

five morning* As For what remains to be done aFtcr thels offices 
Jet her make a wall of allies at the door, faying, “ falutation 
to the adorable Rubra marked with afh.es ! I make a fence 
of alliesand let her touch therewith her lord, her fort 
and the reft, herfelf, and any thing which fhould be guard¬ 
ed. ‘She muft not enter her bed with imwalhed feet, nor 
naked, not foiled with orts, nor difrefpeafully, nor 
without fainting her hufband’s feet; nor rife expofed to 
view, nor later than the riling of the fun ; nor without a 
veffei of water. She muft regularly clean the houfe; fhe 
muft be circumfpetl, careful for the belt, ferene, full of 
good willies ; fhe muft {peak affectionately to her hufband % 
ffie muft not fit while he Hands; nor fit above him, nor 
in a queftionable place; nor gaze at him continually: 
fhe muft walh his feet, prels his limbs with her hands, 
attend him with a fan when he feels heat, and 
wipe, from his limbs, perfpiration excited by tne ful- 
trinefs of furnmer. She muft relieve him, when his head 
(hakes through pain, and meet him in the yard when he re¬ 
turns, fatigued with a load, from another town. Enter¬ 
taining no evil thoughts, let her do him honour with nee, 
grafs and water prefented in an argha; and, under his direc¬ 
tions, pra&ife aufterities, execute the bufmeis of the deities, 
and perform ablutions. 

“ A wife is another home;” even fire is the home, fines marriage con- 
flitutes the order oi a householder. “ Thoroughly cleaning the houfe;” ac¬ 
complishing the defecation of it,by thorough fweeping. 

The Retnacara . 



The fenfe is rendering the houfe neat, and fweeping it. “ Lay up what is 
loole;” or hide what is unconcealed. “ Shun difeourfe with other men; 5 ’ 
if wifhes may be thereby excited, avoid the fight of other men, and fo forth; 
suid firun the company of a mendicant;” in the apprehension of his proving 

to 



a pretended mendicant, refrain from affociating even with a true 
left her duty be infringed. “Let her not frequent the houfes of others. ” 
“ Groves j” this term is explained by Am era, rows of any thing and rf 
tr^es efpe dally: the fenfe is; ‘ regular woods.* 


“ Let her not loiter on the road 
road while going to the well. 


to the well ;** let her not flop on the 

The Retnacara. 


On that road efpecially, by which all perfons fetch water, no delays are 
juftified. “Nor walk by twilight;” ftili lefs by night. Let not a well 
difpofed woman indulge herfelf in fuch gratifications, left infamy attend her. 

Without again cleaning and wafhing them, let her not ufe the bed, 
feat or clothes of others &c ; let her not employ them in any circumftance. 

The Retnacara . 


The laft term, “jewels,” being expreffed in the plural number with the 
fenfe of “ and the like,” it is thereby intimated, that the acceptance of a 
litter and of other things, which have been ufed by ftrangers, is likewife 
improper. 

* Eat in the fame veflel;” take a repaft with another. 

The Retnacara. 


The meaning is, off the fame veffel with another. 

Let her (hun fpirituous liquors and fiefh meat, and avoid the orts and 
rejected food of any others befides her hulband, his father, and his fon. Or 
the fenfe may be, that even (he, who does drink fpirituous liquors, ftiould 
not drink them out of the fame veflel with any other than the perfons 
enumerated. “ Spiritual parent ” denotes her hulbands father and the reft. 

The Retnacara . 

“ Desire;” eager wifti. “ Vain expenfes;** ufelefs expenditure of 
wealth. The Retnacara. 

“ PsTULANT 




^tulant contradiction;*’ the cotiftruflion, of the /enfant is, at 
controverfy with her hufband and the reft. Some read pretyudvahanam in- 
ftead of preiyud'uadanam, and explain it, ‘her own contrafling of another 
marriage when her hnfband efpoufes another mfed 




“ Emulation drefs and fpeech unfuitable to her family, and the like* 

The Retnacara. 


The fenfe is, “avoid floth and the reft/' “ GloominefsCaufelefs 
forrow. “ Nor, defiled with orts, enter the apartment of him, to whom her 
affections are due/* 

“ Without counfel;” without due confideration. 

The Retnacara, 

The meaning is, let her not drefs without confideration, 

“ The goblet j” the cup or the like ufed in facrificc. “ The fieve ” or 
iearce. The Retnacara. 

** Vessels of the dairy/’ veftels containing milk. This has a large 
fenfe ; fhe muft not touch, with unwafhed hands, any other veffel dedicated 
to the fervice of the deities. 

And wauling the caldron and other utenfils, for the preparation of food 
on the fucceeding day, depofit them in a fafe place. The Retnacara. 

Meaning, that Ihe muft not neglefl them after preparing food for that 
day. To wafli them is abfolutely requifite; let her not fuffer any prepared 
grain or condiments to remain in the veftels. “ On the morrow;” ex¬ 
plained by Amkra, ‘ the day not yet arrived/ 


The day, for which the veftels were cleaned and laid by, before it arrived; 
when that day has arrived, again wafhing them, let her prepare food. 

The Retnacara. 

Use 


<( 
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Use them in the preparation of food;” the meaning is, flic muft again 
clean the caldrons and other veffels ufed in cookery. 


( 553 ) 



“By her hulband’s dire&ions;” with her hufband’s affent. 


The Retndcara. 


Some remark, that the fenfe is, 4 veffels ufed for the milk intended for 
the deities.* 44 Having waffted &c.” the three participles are referred to 
the term 44 metallick veffels.” 

44 According to the motive for ablution;” ‘fuggefled by her hulband,’ 
fljould be fupplied. Hence the fenfe is, at the approach of the time for 
oblations to the aifembled gods, execute the offices committed to her., when 
her hufband bids her perform ablutions. 


The Retndcara, 


“ According to the motive for ablutions;” on account of the mid-day 
bath. In fad the commiflion might be delivered by faying, 44 bathe:’” the 
bath may therefore be direded by implication. Thus the meaning is, on 
learning from her hulband, that the time approaches for oblations to the 
affembled gods, let her fpeedily bathe. The fame fhouid be underftood 
of other bufinefs. * 

“ Having fpit;” having ejeded the phlegm or the like which was in 
her mouth. The Retndcara. 

Immediately after placing fire in the kitchen or place of cookery, let 
her prepare food : and afterward, bring the flowers and the like, which 
had been previoufiy colleded. Bring the oblations;” the term fbeiij is 
explained by Am era, implements or materials of worship. “ Anoint with 
clarified butter &c; and perform any other daily bufinefs.” According 
to the Retndcara the meaning is, finear with clarified butter the food intend¬ 
ed for ufe, as that is imeared, which is intended for the deities. Some 
words are fupplied, in the Retndcara, after this mode, ‘ obferve her huf- 

* That is, the muft perform the whole, on. receiving direftioo* for any one of connefted offices. 
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,, Diracs directionsit is fuppofed, that the wife is not the perfon, 
brings the oblations for the wives of gods, after fupplying: the fire; for, 
were (lie theagent in theJentence, it would beufelefs to add any term to complete 
it: but her huiband appears from the purport of the text to be the agent. 
Others, however, think there is no difficulty even without fupplying any 
fuppofed omijion ; and they thus explain the phrafe j “ having anointed the 
food with clarified butter, fihe fupplies her hulband with fire in honour of the 
deities, and alfp brings to him the oblations intended for the wives of 
the gods.” , 


After fatisfying the deities, theguefts, the inmates of the hotife, the pu¬ 
pils and friends, having alfo fatisfied her bufband with food, fhe may, with 
his per million, eat the refidue; that is, what remains, when no other defires 
to eat more of the food. The Retnacara explains the particle in a disjunctive 
Jfenfe, aqd gives this conftrudion; with her hufband’s affent fhe may eat the 
refid ue, or even eat of the food, though fome perfons remain to be fed. 
Confequently fhe fhould eat the refidue when no one remains unfed} for a 
text forbids others eating it: “what remains untouched is the food of 
the married coupleand if that cannot be, a part may be referved.. 
This opinion fhould be queflioned, for the text only diredts a repaid on the 
refidue.. However, it (liquid not be objected, that her feeding on the refidue 
is pofitively enjoined by the fenfe of the text, in as much as others are 
previoully mentioned. Lawyers hold, that, fince other inmates of the boufe, 
not fpecified in rhis text, nnifi have a rep aft, the fenfe, obtained from the 
terms of the text, is, that fhe muft eat laft. 


.** Water kept for her own ufe;” water referved for her own purpofes, 
" Having rinfed ” having fipped without {wallowing. “ Qlqaned /’ remo¬ 
ved foulnefs. 

The Retmcana. 

1 he removal of foulnefs (ignifies fcouring of the caldron with a rag or 
tfie like: confequently the meaning is, that it fhould be cleanfed with abun¬ 
dance of water, 

- — - ''' . -- 

t Similar to the texts of Menu, Chapter 3, v, 116 and 417# 
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( SSS ) 

J •/ 

the evening the fame fihould be repeated this is explained in the 
Retnacara; at the time of evening twilight alfo, the fame offices fhould 
be repeated, which are directed from the words “ on the morrow again 
walking them ” to the word “oblations.” In the evening, or at night, fhe 
muff again walk the caldron and fo forth ; for another repail at night is not 
forbidden to priefts. 


Two daily repafts are allowed by holy fages to priefls inha¬ 
biting this earth. They may eat by day. and again at night; 
after the firfl; watch and a half, hut before the fecond watch. 

Priests fhould take their repaid: at a different time from the early hour 
forbidden by another text. Thus others expound the law. 

*• Iviaice a wall of allies at. the door j” this is intended for an aufpicious 
guard of the houfehold effects. He fubjoins an aufpicious prefervative for 
her hulband, her fon and herfelf ; “ let her touch, therewith, her lord and 
the reft touch them with, her hand foiled with afhes. “ And any thing 
which fhould be guardedtouch that alfo with afhes. 

The Retnacara. 


The fage declares the forms to be obferved in repoling s not with un- 
wafhed feet, nor naked, nor foiled with orts, nor difrefpedtfuliy, nor arro¬ 
gantly. The Retnacara . 

That is, humbly and refpe&fully. “ Let her not rife later than the riling 
of the fun j” let her rife before the appearance of the fun. “ She muff re¬ 
gularly clean the houfej” (lie muff fweep the dwelling houfe and the like, 
at $1© three proper hpHrs. She muff be llcilied in good offices. She muff 
ufe fuch expreffions as may pleafe her hulband. 

The CdsichanJa: * —- If clarified butter, fait, or oil be defi¬ 
cient, let not a faithful wife tell her hulband “ there is 
none,” but defire him to procure it, 

l- .W . n .i.w—.... .' - - — ———- " ■ . r - , - - - r - - .. . ^ 

* A portion of the Scania furiw* 

Even 
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in the cafe of deficiency, it fliould be faid, 


“ it is increafed,” 



Raghunandana. 


This is dire&ed, left her Hufband be-aftli&ed at hearing it abruptly faid, 
“ there is none,” She muft not fit, while her hufband hands; nor on a 
feat above his ; nor gaze even at him continually. She muft walh his feet j 
alleviate pain by the prdTure of her hands; and attend him with a fan during 
hot weather: Ihe muft: wipe his limbs with a cloth or the like. “ When his 
head drakeswhen it is tremulous. Seeing him return fatigued with an 
exceflive load brought from another town, let her meet him in the court : 
and, with her hufband’s aiTent, Are nruft keep the fafts ordained on certain 
lunar days and the like, pay worlhip to the deities and fo forth, and perform 
voluntary ablutions. From parity of reafoning the* fame Ihould be under- 
flood of duties towards her father and the reft. Such is the fenfe of the text 

(CII). 

If fire be unacquainted with the fenfe of this ordinance, let her learn it 
from her hufband’s mother and the reft, or from her huiband himfclf. If 
a woman, who, through snfolence or the like, does not fulfil the intention 
of the ordinance, though able io perform her duties , be chaftifed by her hufi- 
band with a final! rope orihoot of a cane, without infringing the fettled ufage, 
no offence is in that cafe imputable to her hufband. To intimate this, a 
text of moral and religious law has been placed, in the Retnacara , under a 
title of judicial procedure. 

cm. 

Menu:—-When the hufband has performed the nuptial 
rites with texts of the Veda, he gives blifs continually to 
his wife here below, both in feafon and out of feafon; 
and he will give her happinefs in the next world. 

2. Though unohfervant of approved ufages, or enamoured 
of another woman, or devoid of good qualities, yet a huf- 
band muft conftantly be revered as a god by a virtuous 
wife. 


3. No 


No facrifice is allowed to women apart from their hui-" 
bands, no religious rite, no fatting; as far only' as a wife 
honours her lord, fo far {he is exalted in heaven. 


4. A faithful wife, who wiflies to attain in heaven the 
manfion of her hufband, mutt do nothing unkind to him, 

be he living or dead. 

The text of law quoted in the Retn&cara (LXXXVIII) declares the higheft 
reward of female virtue. Obferving an excellent condud; behaving in the 
virtuous manner deferibed by Ha'ri ta and others (CII); keeping her 
fenfes in fubjeflionj neither looking at, nor converting with, any other man 
but her hujband: fuch a virtuous woman acquires renown in this world. 


CIV. 

Menu: — But Ihe, who is faithful to her lord, from the 
moment when fhe is given in marriage, through the 
whole period of her life, acquires the fame abode with her 
hufband, even as Arund’hati' attained a heavenly manfion . 

“ Who is faithful to her lord f ’ even after her hufband’s death, obferving 
a virtuous conduct, and performing aufterities and the like for his fake. 

cv. 

Menu:—While fhe, who flights not her lord, but keeps her 
mind, fpeech, and body, devoted to him, acquires high re¬ 
nown in this world, and, in the next, the fame abode with 
her hufband. 


Who flights not her lord ” who is not difloyal. “ The fame abode 
with her hufband here is fuppofed heaven obtained by lacrifices and the like 
performed in concert with her lord. Chance's WAR A. 


But difloyai women do not acquire the fame abode, even by facrifices per¬ 
formed in concert with their lords. 

6 Y The 



Fruitless indeed are the religious rites 
ui immoral females, O lovely woman l 


CVI. 

CATYAYANA, quoted in the Ch’kandoga perisifhta: —Solely 
by obedience to her lord does a woman attain all the 
heavenly abodes: returning from heaven, fhe lhall become 
the fource of pleafures here below. 

Some remark, that the particle excludes a reference to facrifice: thus, 
even without facraments or the like, but through unerring fidelity to her lord, 
every fruit oj good actions is obtained even by a Hippie with. Others fay, 
without obedience to her hulband, thofe abodes are not attained: this, which 
had been already mentioned, is alfo declared by Ca'tyaVana (CVI). 


CVII. 

Vr ihaspati :—-The virtuous woman, who, indifpofed when 
her hufband is lick, plealed when he is cheerful, fqualid 
and pining when he is abfent, dies when he deceafes, 
mull be confidered as truly faithful to her lord.* 


CVIII. 

VasishtTia:—The abode of faithful wives, who are fond 
of home and truly rigid, and who have fubdued their pah 
lions, lhall be the fame with that of their lords; but 
the manfions of fhakals are aflignedto dilloyal wives. 

“ The fame with that of their lords *” they lhall dwell together with their 
lords in heaven. Even though the hulband have committed fins, they are 
atoned by her merit.] 


CIX. 


Menu -But a wife, by difloyalty to her hufband, lhall in¬ 
cur difgrace in this life, and be bom in the next from the 


* Cited in Book V, as a text of Ha'rita. 
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Consequently, on the fubjedt of difloyalty, Menu and Vas'isht'ha 

concur. 


CX. 

Ca'tya'yana, in the Ch’handogapensijhta To what hell goes 
not a woman, who negle&s her lord through delufion of 
mind ? With difficulty again attaining human life, what 
pain fuffers fne not ? 

CXI. 

Sanc’ha and Lic’hita :— While nouriffiing her infant at her 
bread:, let her avoid onions, flefh-meat and other forbid¬ 
den diet, rejleding , “ my body is the food of my infant 
through that perfonality is a Brdhmana mixed with the 
maternal body; an embryo is indeed produced from what 
is eaten and drunk by his mother. 

I* rom the tranfmiffion of food eaten, to the infant, he might be degrad¬ 
ed ; therefore, it is an offence to eat onions and the like. 


CXII. 

Menu : — But ffie, who having been forbidden, addlfta her- 
felf to intoxicating liquor even at jubilees, or mixes in 
crouds at theatres, muft be fined fix ratlicas of gold. 


“ hvEN at jubilees j” and “ having been forbidden:” the text fuppofes 
perfons, to whom the law in general permits the ufe of intoxicating liquor. 
Vasisht’ha, quoted in the Retnacara , propounds a law relative to thofe, 
who are never permitted to drink fpirituous liquor. 


CXIII. 

Vas'isht’ha, quoted in the Retnacara That woman of the 

prieftly 



( i&s ) 


jrieftly clafs, who {hall drink intoxicating liqudr in thi 
world, the deities will not admit, in the next, to the fame 
abode* With her lord; lofmg purity, {he remains in this 
world, and is born a leech in water, or a fow. 


Si- 


Here “ a woman of the prieftty clafs” is mentioned indefinitely: and, 
a fine having been denounced in the preceding text, again ft drinkers of 
intoxicating liquors, a fine fhould be alfo underftood in this cafe j and it 
muft be proportioned to the offence. 


CXIV. 

Yajnyawalcya : — A woman of the facerdotal clafs, who has 
drunk inebriating liquors, attains not the manfion of her 
lord; Ihe is born again, in this world, a bitch, a female 
vulture, or a fow. 


CXV. 

Yama -That woman of the facerdotal clafs, who addi&s 
herfelf to drinking fpirituous liquor in this world, the dei¬ 
ties admit not, in the next, to the fame abode with her lord; 
Ihe remains impure in this world, becoming a bitch, a fe¬ 
male afs, or a fow. 



SECTION 
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S E C T I O N II. 


ON THE CONDUCT OF WOMEN , WHOSE HUSBANDS 

ARE absent: 

CXVI. 

Menu:—While her hufband, having fettled her main¬ 
tenance, refides abroad, let her continue firm in religious 
aufterities; but, if he leave her no fupport, let her fubfift 
by [pinning and other blamelefs arts.* 

While he refides abroad, after fettling the means of her fupport, let her 
fubfift on that maintenance. 

Chande'swara. 

“ Firm in religious aufterities j” abftemious in rcfpedt of food and the 
like: and this fhould be understood of both cafes. 

CXVII. 

Yajnyawalcya: —A woman, whofe hufband refides abroad, 
muft avoid fports, perfonal decoration, crouds and jubilees, 
laughter, and vifits to the houfes of ftrangers. 




Sports j” playing at ball and the like: this fhould be fhunned. 
** Perfonal decorationufing the fruit of the amalaca and the like: by fuch. 
embellifhments the dcfires of other men are excited . Although by prohibit¬ 
ing the refort of women, whofe hufbands are abfent, to crouded fhows and 
jubilees, it is permitted to thofe, whofe hufbands are near; yet it fhould 


* This text has been already cited at v. XLV, 2 

6 Z 


wly 





( sf* ) 

be pradtifcd with caution: and one, whole hufband is abfent, fiioti 
at no time refort there, left thoughts of men be excited, and infamy be the 
confequence of conducing herfelf by her own mere pleafure. 

“ Sports ;’ 5 play at ball or other external games. “ Laughter/' laugh¬ 
ing in publick. 

^Su'lapa'ni. 


CXWII 

VrThaspAti A wife, in the abfence of her lord, fhould 
not nfe drefs, behold dances, hear fongs, refort to croud- 
ed Ipe&acles and jubilees, nor nfe flefhmeat and inebriat¬ 
ing liquors. 




Vishnu:—During the abfence of her hufband, a woman imuft 
not ufe drefs, nor refort to the houfes of (hangers, nor 
Hand at the door or window. 


tc Must not ufe drefs/’ muft not employ decoration. 


Chance's war a. 


The terms are explained by Amera fynonymoufly, ‘ embellifhtr.ent 
of drefs.’ 

XXecor ati-on may fignify decking the-hair. Although a woman, whole 
h ufba nd is gear, has already been forbidden to ftand at the door or the 
like, lire, whofe hufband is abfcnt, is likewife forbidden, that ilia may not 
at any time ftarsd there; or to fhow the greater heinoufaefs of the offence. 


exx. 


ha and Lic’hita :—Amongst all his wives, let her of 
the prieftly clafs guard her own conduft during the abfence 
of the hufband ; let the father and mother guard the reft, 
or, after them, a wife of the military dais. No dependent. 


women 


wmsTfy 
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omen of a family wliofe hufbands are abfent, fhould ure 
Utters, behold dancers, gaze at exhilarating pictures, deco¬ 
rate their perfons, refort to the garden, drink fpirituous 
liquors openly, gratify themfeIves with favoury drinks and 
food, (port at ball, wear perfumes, garlands or jewels, 
rub their teeth with colouring fubjlances , or their eyelids with 
collyrium, nor ufe mirrors, nor any embellifliments of drefs. 

“■ Amongst all his wives among the feveraJ wives of one man, a. 
Brdfcmarii and others, Hie, who is of the prieftly clafs, fhould guard her 
own condudL The father and mother fhould watch the con cud of the reftj 
or, if they be not prefent, the wife of the military-clafs (hould guard her own 
conduct and that of both the other wives. 

The Rein dear a 4 

The remainder of the text is thus explained} all dependent women, 
whole hufbands arc ablent, may not pradtife the fever al things enumerated 
from the ufe of litters, to that of embellifliments in drefs. Whence is the 
fugged.ion of feveral wives of one man j for there is no objection to receive 
the text as a rule concerning women of the four claiTes, though ieveraily 
married to different hufbands ? From the inferible fenfe of the expredion, 
** or, after them, the wife of the military clafs,” which fignifies, that, on 
failure of the father and mother, the wife of the military clafs ilia 11 guard 
the conduct of the reft, it is deduced, that the woman of the military clafs 
and thofe of the commercial and fervile claiTes are wives of the fame huf- 
band : and thofe three being found to be wives of the fame man, it is con¬ 
fident with the fubjedl to fuppofe the Rrdhmau'i married to the fame huiband. 
What then is the rule concerning a woman of the military clafs married to 
a, military man and fo forth ? By parity of reafoning, the CJhairiya fhould 
guard her own conduct: but, if women of the commercial or fervile clafs, 
married to a man of equal rank, cannot guard themfelves, the father and 
mother fhould guard them ; for it is directed, that wives fhould be guarded 
by any practicable means. 


Others fay, the conftru&ion is this “ arnongft all the wives, let the 

Brahmaril 


wan) guard the conduct of other? and her own (as is literally exprete- 
ed) j after j for, if fhe be incapable of that office, the father and mother j or, 
on failure of thefc, the wife of the military clafs. 

** Litter, *’ a fmall litter or dold. 

The Retndcara» 

41 Dances*’ 1 exhibitions of dancing. “ Decorate their per forts /’ adorn 
themfelves. « Drink openly /* drink inebriating liquors or the like in 
a public!; place. “ Gratify themfelves with favoury drinks and food/* 
drink fweetened water, or eat confers or the like. “ Rub their teeth /’ for 
clcanlmefs it may be done : but rubbing the teeth with tinging fubftances, 
for thepurpofe of embellifhment, we think, is forbidden. The conftrudlion 
is this; the ufe of litters and the reft, by women whole hufbands are abfent, 
is not permitted , 

CXXL 

Ha'ri'ta :—In the abfence of her hufband t a woman fhould 
not adorn, nor unbind, her locks. 

Some remark, that the prohibition of unbinding her locks does not pre¬ 
vent her bathing * but Ihe fhould not expofe her hair unbound. “ A- 
dorn ; ,s the conftru&ion of the fentence refers this alfo to her locks of hair, 
ChandeVvara obferves, that the text, again forbidding women, whofe 
hufbands are abfent, to do things already forbidden to women who have no 
hufband, enforces the prohibition. 

CXX1I. 

Ya'jnyawalcya :— She, who is deprived of her hufband, 
fhould not refide apart from her father, mother, fon, or 
brother, from her hufbands father or mother, or from her 
own maternal uncles; elfe fhe becomes infamous. 

She alfo, whofe hufband refutes abroad, fhould, if poflible, take the pro¬ 
tection of thefe perfons j if fhe be alfo deprived of her fons and the reft , fhe 
• mull 
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recur to hey father’s family, v 
for this text is referible to women, whofe hufbands have deceafed. Yet it 
may be aJfo admitted under this bead, for ihe alfo, whofe hufband relides abroad, 
has no companion; and it is neceflary, that her condud fhould be guarded. - 
But the perfon, who fhall have authority over a widow, is appointed by the 
law. The perfon, who fhall have, authority over the wife of a man re tiding a- 
broad, fhould, in the firft inflance, be feleded by her lord ; on failure of that, 
he is appointed by the law. This dillinftion fhould be maintained. 


[e there are kinfmen of her lor 
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CHAPTER 


CHAPTER III. 


ON THE DUTIES OF A FAITHFUL WIDOW. 


SECTION I. 

ON DTING WITH OR AFTER, HER HUSBAND . 

CXXIII. 

Angiras:—That woman, who, on the death of her huf- 
band, afcends the fame burning pile with him, is exalted 
to heaven, as equal in virtue to Arundhati'. 

2. She, who follows her hulband to another world, {hall 
dwell in a region of joy for fo many years, as there are 
hairs on the human body, or thirty-five millions. 

3. As a ferpent-catcher forcibly draws a fnake from his 
hole, thus, drawing her lord from a region of torment, fhe 
enjoys delight together with him. 

4. The woman, who follows her hulband to the pile, expi¬ 
ates the fins of three generations, on the paternal and ma¬ 
ternal fide, of that family, to which fhe was given while a 
virgin. 

5. There, 



{( rlP ) 

There, having the bell of hulbands, herfelf be ft of worm, s* 
enjoying the feteft delights, fhe partakes of’ blifs with her 
hufband in a cekjlial abode , as long as fourteen In dr as reign. 


6. Even though the man had flam a prieft, or returned 
evil for goad* Or killed an intimate friend, the woman 
expiates thole crimes: this has been declared by Angiras. 

7. No other effectual duty is known for virtuous women, 
at any time after the death of their lords, except calling 
themfelves into the fame fire. 


8. As long as a woman, in her fncceffitk transmigrations , fhall 
decline burning herfelf, like a faithful wife, on the fame 
fire with her deceafed lord, fo long fhall fhe be not ex¬ 
empted from fSfinging again to life in the body of fame 
female animal. 


§. When their lords have departed at the fated time of at¬ 
taining heaven, no other way, but entering the fame fire 
is known for women, whofe virtuous conduct and whofe 
thoughts, have been devoted to their hufbands, and who 
fear the dangers of feparation. 

** pURNlNG pile (CXXIII 1)*” literally, feat of facrifice : her hufband’s 
burning pile. This is called fahamarana , or dying with her hufband; for 
it coincides with the text, “ let her afcend the burning pile, embracing the 
** corpfe of her hufband already placed there.” This text, however, may 
be indifferently applied to antimar an a, or dying after her hujband. “ On the 
human body (CXXIII 2);” on the body of that woman, or on the human 
body in general. “ Follows;” goes to another world immediately after her 
hufband ; “ to another world” mall be fupplied. Who goes thither, either 
by the forms of fahamarana , dying with, or anumarana % dying after, her huf¬ 
band. Nor does fhe alone enjoy heaven, fhe enjoys it with her hufband 
(CXXIII 3). Nor does fire atone for herfelf and hufband only; but for 

others 



m alfo (CXXIII 4). 
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“ That family, to which ihe was given whi 



“ virgin;” that is, her hulband’s family. 

It is faid, Ihe ftiall enjoy heaven. For what fpace of time fliali Ihe en¬ 
joy blifs? The fage declares the period (CXXIII 5). “ Having the bell 

of hufbands f whofe hulband is absolutely b.ft; an apportion, in which 
the middle term is rejected, Or the word '* hufband” itfelf implies the 
affeveration; confequently, as the divinity is venerated with the highell to¬ 
kens of adoration, fo is her hulband remembered with veneration. Hence, 
herfelf fuperiour to other women, delighting in the beft path, or that which 
is declared by the Veda, ihe partakes of blifs &c. 

If her hulband had flain a Brdhmana, how fhould (he enjoy heaven with 
him, without partaking of his fin? The fage replies to that queftion 
(CXXIII 6). “ This has been declared by Angiras the text propound¬ 
ed belongs to Angiras. Since the guilt of flaying a Brdhmam is effaced, 
doubtlefs the guilt of killing a cow and the like is alfo atoned. Or the par¬ 
ticles “ or” are ufed in an affirmative fenfe. 

Since cremation of her huiband’s body would be forbidden, had he, id 
his then exiftence, flain a prieft; the fenfe mu ft be, that one, who had per¬ 
petrated that crime in a former exiftence, is delivered by his wife dying 
with him. Raghunandana. 

Consequently the meaning is this; fince the penalties for the murder 
of a Brdhmana, perpetrated in a former exiftence, have been fuffered, crema¬ 
tion of his prefent body is not forbidden. 


V a'c HES P AT I BlI ATT a'cH a'rY A; 


According to this opinion, the cremation of a body (lightly infe&ed 
with leprofy is allowed. But, although the body of a finner in the firft 
degree, whofe fin is unknown, and yet unatoned by fuffering the penalty of it, 
is, to the fight, actually burned.; yet the reward of dying with a hufband 
is not in fuch a cafe attained. But others think, if the body of her hufband, 
though a finner in the firft degree, but whofe fin was unknown, be any how 


burned, 
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d, her reward Is attained; for the literal fenfe of the ordinance, ♦* 
iing herfelf Into the flames after embracing the corpfe of her hulband/' 
not be fet alide; and a text declares pure what is not known to be defiled 
(Menu, Ch. V, v. 127). This queftion would require much difcuflion. 


The fage celebrates this a£t of dying with her hulband (CXXIII 7). 
This is the bell duty for virtuous women averfe from the enjoyment of other 
men and the like: but of women, who are not averfe from intercourfe 
with other men, the production of a fon is the principal duty. 

Others fay, the performance of this duty confirms the attainment of 
rewards by thofe virtuous women who are deicribed by Vrihaspati 
(CXV 1 II). Others again argue from the text of the Mahdbhdrata , which 
only directs this expiation for women who have been averfe from their huf- 
bands, that rewards are fully attained by others, namely by virtuous women, 
if, in as much as is poffible, they deviate not from the path of conduct prc- 
fcribed by Hari'ta and others (CVII). 


CXXIV. 

The Mahdbhdrata: —Those, who have flighted their former 
lord through an evil difpofition, or have remained at all 
times averfe from their hufbands, 


If they follow their lords at the. proper time, in fuch a mode, 
are all purified from luft, wrath, fear, and avarice. 

«« Whose virtuous condudt &c/’ (CXXIII 9)* Whole condud and 
thoughts have been amiable, and devoted to their hulbands; and who are 
fearful of the dangers, or of the wound, growing from feparation. “ Their 
lords s’ their hulbands, “ Heaven a celeftial manfion. 

The Retndcara „ 

Others explain the terms, * who had hulbands to whom their conduct 
and thoughts were devoted, or whofe conduct; and thoughts were devoted to 
their hulbands/ 


Vya'sa 
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a exprefsly propounds anumarana, or dying after her hulband on a 



fubfequent day. 


C XXV. 


Vya sa :—Learn the power of that widow, who, hearing that 
her hulband has deceafed and been burned in another re¬ 
gion, fpeedily calls herfelf into the lire : 

2. Though he have funk to a region of torment, be reftrain - 
ed in dreadful bonds, have reached the place of anguilh, 
be feized by the imps of Yam a, 

3. Be exhaulled of flrength, and affii&ed and tortured for 
his crimes; Hill, as a ferpent-catcher unerringly drags a fer- 
pent from his hole, 

4. So does Ihe draw her hufband from hell , and afcend to 
heaven by the power of devotion. There, with the beft 
of hufbands, lauded by the choirs of Afsaras, 

5. She fports with her hufband, as long as fourteen Indras 


reign. 

O 


In that text, to prevent her following him after a long fpace of time, it 
is faid, “fpeedily.” Her “ power;” what (he is able to accomplish; 


fuch is the power of a woman who has entered the fire, that the delivers her 


lord even though he be tainted with fin. 

A woman, dying with her hufband, embraces his corpfe and 
calls herfelf into the fame fire; does this woman embrace the fire 
alone ? 


CXXVI. 


The Brahvie-pvrdna :—No oilier way is known for a virtu¬ 
ous woman, after the death of her hulband; the feparate 

cremation 



would be loft, to all religious 


intents . 


2, If her lord die in another country, let the faithful wife 
place his fandals on her breaft, and, pure, enter the fire*. 

3. The faithful widow is pronounced no filicide by the 
recited text of the R igveda : when three days of mourning 
are pafTed., fhe obtains legal obfequies. 

“ The feparate cremation of her hufband j u the outward ceremony of 
burning his body. “ His fandalsmentioned indefinitely, intending only , 
fays Raghunandana, fomething which had belonged to her hulband, 
i: By the text of the Rigveda;” by the folernn text recited from the RYgvida. * 
So the commentators; but others fay, fhe is no fuickle^ becaufe fahamarana 
and anumarana are declared in the Rigve'da; that is, fhe partakes not of the 
fmful taint arifingfrom felf-murder: as in flaying cattle which is authorized 
by the Vida , fo in the aft of fuicide authorized by it there is no fin. 

cxxvir. 

Vnhat Ndrediya purdna: —-Mothers of infant children, preg¬ 
nant women, they who have not menftruated, and they, who 
are actually unclean, afeend not the funeral pile, O love¬ 
ly princefs ! 

Some explain females who have notmenflruated, young girls; others ex¬ 
pound the term, women, whofe pregnancy may be fufpetted : and fay, theft 
are mentioned by the fame rule, by which one name of kine may fignify cat¬ 
tle of that fort, and a fimtlar term in the fame ifentence may denote cows only, 

“ Princess V* addreffing the mother of Sag ara. 

Raghunandana. 


* This, I fuppofe, allude* to the folemn text of the Rich recited when a widow cafts herfelf into the 
flame*. 


cxxvni, 







CXXVIII. 

Vrihaspati -The mother of an infant child may not re- 
linquilh the care of her infant to afcend the pile; nor may 
a woman in her courfes, nor one who lately brought forth 
a child, bum herfelf with her hitfo and ; a pregnant widow 
muft preferve the embryo. 


But if the infant can be nurtured by any other perfon, in that cafe the 
mother is entitled to follow her deceafed hujband. Raghun and an a. 


Thus the general prohibition concerning the mother of an infant, delivered 
in the text of the Ndrediya-purdna , is limited by the text of Vr ihaspati. 
For inftance, the mother of a very young infant, and a woman unclean 
after childbirth, may not afcend the funeral pile. The uncleannefs after 
childbirth is declared, in the following text, to laft twenty nights after 
bearing a fon, and a month after bearing a daughter. 

The hufband may employ in every fort of bufmefs his wife 
who has borne a fon, when (he has bathed after twenty 
nights from the child birth ; and her, who has borne a 
daughter, when fhe has bathed alter a month. 

But in all cafes a woman of the fervileclafs partakes of impurity for one 
month only, to avoid too great a difparity. In either cafe, if the daughter 
die within the month, impurity ceafes at that very moment. But if a male 
child die within the period of impurity ordained for the feveral claffes by 
reafon of the dead, the uncleannefs continues to the end of thofe periods. 

Menu - A man of the facerdotal clafs becomes pure in ten 
days; of the warlike, in twelve; of the commercial, in 
fifteen; of the fervile, in a month. * 


Hence, after the period of uncleannefs by reafon of childbirth, if the 
infant were a little grown and could be nurtured by another, a woman, then 

* Tranflation of Menu, Chapter V, v. 83, where an errour of the prefs has fnbftitated five forfifteeft. 

Q widowed. 




sfdowed, may go with her hujband to another world t and a woman 
fcrvile elafs may afccnd the pile within a month after childbirth, if her im¬ 
purity had ceafed when her hujband deceafed, in confequencc of another caufe 
of unelearmels intervening. 

On full confideration of the whole text, it appears, that all the wives of 
a Brdhmana or other man, defiring particular benefits for themfelves and 
their hufband, are entitled to die with or after him , either in the forms of fa - 
hamaranaoxdnumarana 3 unlefs they be pregnant, or mothers of infant children , 
or the like. In this opinion, delivered in the Retndcara , Raghbnandana 
does not concur; fora woman of the facerdotal clafs is forbidden to afcend a 
feparate pile, by the jollming text of Go'tama, cited in the Mkacjhard from 
the commentary on Ya'jnyawalcya compofed by De'vabo'dha, 

CXXIX. 

Go'tama A woman of the facerdotal clafs cannot go with 
her hujband to another world , afcending a feparate pile,. 

A distinction is propounded in refped of a woman unclean by reafon 
of her mcnftrual difchargc. 

cxxx. 

The Bhazvifhya-purdna : ■ — If, indeed, her hufband die after 
the third night of her uncleannefs, the corpfe, O twice-born 
men, fhould he kept one night, that fhe may follow him 
in death. 

CXXXI. 

V ya'sa :—If the faithful wife refide at a place which may be 
reached in one day, and notice be given her of her hujband’ $ 
death , the ceremony of burning her lord fhould not be per¬ 
formed, fb long as her arrival may be expeffed. 


Thus after the hufbanddeath, notice fhould be fent, and the ceremony 
of burning her lord be performed on the next day, when fhe can be no longer 
expected to come. SECTION 
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SECTION II, 

. : ji§ * y" 

ON THE DUTIES OF WIDOWS CHOOSING TO SURVIVE 

THEIR HUSBANDS. 

CXXXII. 

VrYhaspati:— A wife is confidered as half the body of her 
hujband , equally fliaririg the fruit of pure and impure a£ts: 
whether {he afcend the pile after him, or furvive for the 
benefit of her hufband, lb.e is a faithful wife. * 

By this it is declared that faithful wives may live after the death of their 
hu(bands. The following text (hows the conduct to be obferved by them. 

CXXXIII. 

Vishnu :—After the death of her hufband, a wife muft 
pra&ife aufterities, or afcend the pile after him. 

Even her pradlice of aufterities is beneficial to her hufband. The aufteri- 
tses are explained by Raghunandana, * continence and refraining from 
* the leaf of betel and the like. 1 

CXXX1V. 

Prache'tas : —• An anchorite, a ftudent in theology, and a 
widow muft avoid the leaf of the betel, inunctions, and 
feeding from veffels of zinc. 

Inunction (abhyanjamJ in its accepted fenfe of rubbing with oil: that 
only is forbidden according to Raghunandana. It is mentioned in the 
'AyuT veda , and called abhyanga. 

* The firft heroiliich is again cited as part of another verfe j Book V, v. CCCXCIX j. 

The 





wetted with water, 


§L 

applied to the crown of tne 
limbs, if both arms be fufBciently 
is called abhyanga. 


Sis, If the oil fparingly reach the limbs, and the arms be not 
fufficientiy wetted, it is mdfliti , a diftinct inun&ion (abhyan¬ 
ga ) intended for the head (majiaca) and the reft of the 
limbs. 

Since there is no proof of coincidence between civil law and the fcience 
t)f ■prolonging life, the word abhyanjana inay be taken in its derivative fenfc 
of rubbing with oil; and inunflion in general is thus forbidden. Others 
again hold, that betel leaf is mentioned indefinitely j for another ordinance 
prohibits fifliand the like: they explain abhyanjana , ernbellifning the eyes 
with collyrium; and take it in a large fenfe, comprehending the decoration 
ef hair and the like. 

cxxxv. 

Smriti: — Only one meal each day fhould ever be made by 
a zmdoWy not a fecond repaid by any means; and a widowed 
woman, fleeping on a bed, would caufe herhufband to fall 
from a region of joy: 

2 . She muff, not, again, ufe perfumed fubftances: but daily 
make offerings for her hufband, with cm a grafs, tila and 
water. 

3, In the month of Vaifac’ka , Cdrtica and Magba , let her ob- 
ferve fpecial faffs, perform ablutions, make gifts, travel to 
places of pilgrimage, and repeatedly litter the name of 
Vishnu. 

She muff make thofe offerings if there be no fon, grandfon or the like. 
So the Parijata ; but in faff, the offerings may be made, although there be 
furh perfons. 


CXXXVI. 
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GXXXVI. 

The Malfya pwdna declares veneration due to faithful women: 

.—Therefore fhould faithful women be venerated like 
deities by all men; for through their merits, the three worlds 
are governed by the king. 

Through their merits the king governs and prote&s the three worlds. 
Another reading fubftitutes ya$ab''sriyam for jagat trayam: 44 his renown is in- 
created, and the king obtains profperity.” Veneration fhould be (hown 
them by refpeflful fpeeches, and gifts of things defired and fo forth. 

These qualities of a faithful wife are cited by Chande'swara on the 
fubjeft of the widow’s tide to the heritage of a man who leaves no fon. 

CXXXVII. 

Ha'ri'ta:*—-Leaving her hulband’s favourite abode, keeping 
her tongue, hands, feet, and other organs, in fubje&ion, 
in her conduft, all day mourning her hufband, with harlh 
duties, devotion, and falls, to the end of her life, a widow 
vi&orioufly gains her hufband’s abode and repeatedly ac¬ 
quires the fame manfion with her lord; as is thus declared : 

** That faithful woman, who pra£lifes harlh duties after the 
death of her lord, cancels all her fins, and acquires the 
fame manfion with her lord.” 

Is not a celejhal abode unattainable by a woman who has no fon, even 
though flae rigidly avoid fenfuality; for it is learned from a text of the Veda 
quoted by Va'sisht’ha, that “ one, who has no fon, attains not the celeftial 
world;” and, in that text, there is no reftriction of childlefs men? It is 
therefore bell tor a widow to obtain a fon procreated according to the law 
oi appointment for railing up offspring; and forbearance of fenfuality is not 
infringed by coition for that purpofe. V r iha s pati confutes this induction. 

* I omit the text and commentary of another quotation from the fame author, which is wholly uncoiu 
nc&cd with the prefent fubjeft, T. 

7 E> CXXXVIIL 
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cxxxvin. 

Vr thaspati —Strict in aufterities and rigid devotion, firm 
in avoiding feudality, and ever patient and libera], a wi¬ 
dow attains heaven, even though, fhe have no fon. 

Such is the great efficacy other aufterities. Menu likewife forbids the 
acceptance of an appointment to ra'ife up male ijfue, whether through an eager 
detire of bearing children, or for the fake of preferving her own life.. 

CXXXIX. 

Menu -Let her emaciate her body, by living voluntarily 
on pure flowers, roots and fruit; but let her not, when her 
lord is deeeafed, even pronounce the name of another man. 

2, Let her continue till death forgiving all injuries, per¬ 
forming harfh duties, avoiding every fenfual pleafure, and 
cheerfully pra.£lifing the incomparable rules of virtue, 
which have been followed by fuch women, as were de¬ 
voted to one only hufband. 

Thus the defile of inter ccurfe w'ith another man, after the death of her buf- 
band , for the fake of preferving her own life, is obviated. 

CXL. 

Menu: — Many thoufands of Rrdhmanas, having avoided fen¬ 
fual ity from their early youth, and having left no iffue in 
their families, have afeended, nevertheless t to heaven. 

This is mentioned by way ofilluftration. 

CXLT. 

Menu :—And, like thofe abftemious men, a virtuous wife 
afeends to heaven, though fhe have no child, if, after the 
deceafe of her lord, fhe devote herfelf to pious aufterity. 




Consequently 



(fiT 
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ksequently a region of joy is attained, without leaving 
thofe, who voluntarily pra&ife aufterities and abflain from conjugal em¬ 
braces; but, only if a fon be born, is it attained by thofe, who remain in the 
order of a lioufekeeper. Hence it is faid, “ having avoided fenfuality from 
their early youth;” and in the text, which will be quoted from Yam a, 
“ fuperiour to fenfual appetites.” 


CXLII. 

Menu :—But a widow, who, from a wifli to bear children, 
flights her deceafed hufband by marrying again, brings dis¬ 
grace on herfelf here below; and fhall be excluded from 
the feat of her lord. 


Sue does not attain the feat of her lord, for which purpofe alone (he withes 
to bear children; therefore, fhe ought not to flight her deceafed hufband by 
marrying again. 

CXLIII. 

Menu :—Issue, begotten on a woman by any other than her 
hufband, is here declared to be no progeny of hers; no 
more than a child, begotten on the wife of another man, 
belongs to the begetter: nor is a fecond hufband allowed, 
in any part of this code , to a virtuous woman. 


A child, begotten on the wife of another perfon, belongs not to the man, 
•who begot the child: this alfo is mentioned by way of illuflration. 

CXL1V. 

Yam a — Let her continue, as long as flic lives, performing 
auftere duties, avoiding every fenfual pleafure, and cheerful- 
ly pra&ifmg thofe rules of virtue, which have been follow¬ 
ed by fuch women, as were devoted to one only hufband. 


2. Neither in the Veda, nor in the facred code, is religious 
feclufion allowed to a woman; her own duties, pra&ifed 
with a hufband of equal clafs, are indeed her religious 
rites: this is a fettled rule. 3. Eighty* 




the facerdom 
ng left no iffue 
to heaven. 


ghty-eight thoufand holy fages of the 
to fenfual appetites, and having 
tneir ramuies, have afcended, nevcrthelefs , 


4. Like them, a betrothed damfel, become a widow and 
devoting herfelf to pious aufterity, fhall attain heaven, 
though fhe have no fon: this. Menu, fprung from the Self- 
existent, has declared. 


“ Women devoted to one only hufband ;** literally , wives of one only. 
Here damfel fignifies a married or betrothed woman. The Retmcara , 


CXLV. 

Ca'tya'yana :—Though her hufband die guilty of many 
crimes, if fhe remain ever firm in virtuous conducl, ob~ 
fequioufly honouring her fpiritual parents, 

2. And devoting herfelf to pious aufterity after the death 
of her hufband, that faithful widow is exalted to heaven, 
as equal in virtue to Arundhatf. 

The meaning is; let her not go even to a better hufband, though fhe know, 
that her lord died guilty of heinous crimes. The inference is this; fince 
the text of Menu forbids the procreation of a fon on the widow of a kinf- 
man, to gratify her with to bear children, fhe mull not have recourfe to ano¬ 
ther man, through a wifh to leave iffue; fhe may only receive the embraces 
of another, if fhe be duly authorized by her hufband or other competent per- 
fon. Accordingly it is familiarly known from the Bbarata and other works;, 
that the wife of Pa'ndu, by command of her hufband, during his life time, 
received the embraces of Dherma, Va'yu and S'acra. * This fubjedt 
fhould be examined by the wile. 


Such are the duties of a woman, whofe hufband is deceafed. 


* A titte of Indra* 


CHAPTER 
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CHAPTER IV 


ON INCONTINENCE, 


SECTION I. 


ON THE APPOINTMENT OF A WIFE TO RAISE UP OFFSPRING, 


CXLVI 


Menu, quoted in the Retnacara:-— On failure of Blue by the 
hulhand, if he be of the fervile clafs, the defired offspring 
may be procreated, either by his brother or feme other 
fapinda , on the wife, who has been duly authorized , * 


CXLVII 


Smnti'A —A wife, duly authorized by her fpiritual parents, 
through a wiffi that male iffue fhould be obtained, may 
go to her hufband’s brother 5 and he may approach her 
until a fon be produced : 

2. But, when a fon is begotten, he muff refrain; otherwife 
duty is violated. 

3. Sprinkled with clarified butter, or anointing his limbs 
with expreffed oil, averting his face from hers, and fhun- 
ing the contact of limb with limb, 


* See the glofs on this text cited again, v. CCXX1X, Book V. 
t Na'reba, Sec Book V, in the glofi on r. CCXXXIII. 


4. A 




( ) 



A younger, or an elder brother, authorized by fpiriti 
parents, may approach his brother’s wife, for the fake of 
offspring, that the family may be perpetuated, and not 
through amorous defire. 


5. If there be nti fpiritua! parent living, he may be dire£t- 
ed by the king, on the failure of the family; then, by his 
command, he may inform the woman, and approach her, 


6 , Though confidered as his daughter in law, with purity, in the 
mode abovementioned, once in the feafon for procreating 
fons, and until fhe conceive: when pregnant, fhe is even as 
his daughter in law. 


7. Afterwards, if the man or woman condudf themfelves 
otherwife, through carnal defire, they both fhall be amer¬ 
ced by the king ; elfe. juftiee is violated. 

“ The wife who has been duly authorized (CXLVI)/* by her fpiritual 
parents, muff be fupplied. The conftcu&ion of the other phrafe is this ; ‘ the 
defired offspring may be procreated.’ “A wife, duly authorized” (CXLVII); 
that is, for the neceflary purpofes of. the appointment. “ Duty is violated” 
(CXLVII 2) ; there is a failure in religious duty. “ Younger brother'’ 
(CXLVII 4); mentioned generally, comprehending alfo an elder brother. 
** Maybe dire&ed by the king” (CXLVII 5); hence if. is to be underflood, 
that the king is alfo qualified to make fuch an appointment. “ Inform the 
woman;” teach her th t general illegality of receiving the cardies of other men, 
and the particular legality of an appointment to raife up offspring. “ His 
daughter in law/’ his brother’s wife, confidered as fimilar to a daughter in law. 


CXLVI 1 I. 

Yama:—Silent, in a dark night, let the appointed kinfman ap¬ 
proach his brother’s wife, when fhe has bathed after her 
courfes, careful that fhe perceive not the odour and conta6fc 
• of the hair of his head, beard, nails and hair of his body; 

2. Dreffed 


jjhDrefled in a fingle garment, his limbs anointed with cla¬ 
rified butter, not perfumed, grave and fad, averting his 
face from hers, and ftiunning the contact of limb with limb. 


3. He muft endeavour to effe£l pregnancy ; but, when that 
is effected, he muft refrain: let him not approach her, if 
Die have iffue, nor after a fon has been begotten. 


4. The king fhould caufe the aufpicious ceremony for a happy 
delivery, and all other folemn rites, to be performed by 
thole, who defire offspring for their brother and obloquies 
for their anceftors. 


“ Dark f obicure : it is thus forbidden to make known his features. 
“ Grave not indulging amorous joy. “ When a fon has been begotten, 
the bujband's brother muft perform the aufpicious ceremonies for a happy de¬ 
livery fuch is the conitrudtion of thefentence, and the caufal has the origi¬ 
nal fenfe of the verb , as in the example Rama governed the realm, ** By 
tho fo brothers who defire offspring &c /’ that fhould be performed, may be 
fupplied. Since the term, expreffed in the plural number, fuggefts, that 
there is no reftriffion, it may be performed by any one of thofe brothers. 

|| , # <'-,v" || |fc| | 

Om this text Chaf'd e's war a remarks, that the king fhould caufe the 
ceremonies for a happy delivery and the like to he performed, by the inter¬ 
vention of the brothers of the dcceafed, who defire offspring for their brother 
and obfequies for their anceftors; fuch is the fenfe : and plurality is not here 
determinate ; the law fubfifts in fullforce , though one brother only be living. 


CXLIX. 

Yajn yawalcya : — Sprinkled with clarified butter, let a bro¬ 
ther of her hufband, a kinfman who offers funeral cakes 
to the fame anceltor, or one who is defeended from the 
fame original ftock, being authorized by fpiritual parents, 
through a wiffi that a ion may be produced, approach a 
woman, who has no fon, at the proper feafon. 

2. Let 


WHtSTfff, 
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Let him approach her until Ihe may poffibly be preg¬ 
nant ; but if he aft otherwife, he fhall be degraded from 
his clafs. A fon, begotten in this mode, fhall be a Cfhe- 
traja , or fon begotten on the wife oj a kinjman. 


**■ Being authorized'by Spiritual parents this intends the affent of the 
deceafed hufband’s father or the like, exprelTed in this form, “ beget a fon 
on her or thus, “ let him beget a fon on her/’ But 'So lap a ni thinks 
it implied, that the hulband’s brother fhould likewife be authorized by his 
own fpiritual parents, fince it is directed, that the woman alfo Ihould be au¬ 
thorized by her fpiritual parents. Others infer, from the words, “ through 
a with that a fon may be produced,” which they explain ‘ a with for a fon 
who fhall btdong to himfeif,* that a man, defiring male iffue for himfelf, 
may approach a widow; but, as the text mentions “ a woman who has no 
fon,” the childfo begotten is like wife conjidered as the offspring of her huf¬ 
band : accordingly it bears another import. 


“He is legally heir to, and offers the funeral cake for, both fathers'* 

But this only takes place, when it has been agreed that he fhall be confi- 
dered as fon of both. 


That interpretation does not coincide with the opinion of '“Si/lapa'ni ; 
for he reads the laft meafure of the verfe, “ fhall be fon of the woman’s 
“ hufband:”* and the words, “ through a wifh that a fon may be produc¬ 
ed,” may be any how explained in another fenfc. 


CL. 

Menu :—The firft objefl of the appointment being obtain¬ 
ed according to law, both the brother and the widow muft 
live together like a father and a daughter by affinity. 

Afters fon is begotten, they muft behave as brother’s wife and brother’s 
father in law, and the like, not as hufband and wife. 

* Cflffricatja bhaivitfutah, inftead of CJbitrajfr tu bhavit futob. 


SECTION 
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SECTION II 



ON THE SAME; AND ON SUCH HUSBANDS , AS MAY BE 
FORSAKEN BY THEIR WIVES WITHOUT ANT CONSEQUENT 
PENALTY. 


CLI. 

De'vala :— A husband may be forfaken by his wife, if he 
be an abandoned finner, or an heretical mendicant, or im* 
potent, or degraded, or afflifled with phthifis, or if he 
have been long abfent in a foreign country, 

** Abandoned finner ” expelled, in the legal form, from virtuous in- 
tercourie. ** A mendicant/’ add idled to mendicity in a form unauthorized 
by the law. “ Afflicted with phthifis j° fuffering under the difeafe called 
phthifis. 

The Retndcard ♦ 


« Ip he be abfent in a foreign country if he have gone to a foreign 
region. 

CL II. 

De'vala Whether Jack a hufband be alive or dead, his 
wife may take another lord for the fake of obtaining pro¬ 
geny ; not through female independence. 

By this, an appointment, in the form abovementioned, is authorized. . 

CLIII. 

De'vala :—Eight years let a woman of the facerdotal clals 
wait for her abfent lord; or four years, if flie have borne 
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»,^o children: after thefe periods Ihe may unite herfelf to 
another man: 


<SL 


2. Let a woman of the military clafs wait fix years; or three 
years, if ihe have borne no children: and a woman of the 
commercial claTs, if fhe be a mother, muft wait four years; 
but two only, if Ihe be childiefs: 

3. Lor women of the fervile clafs, no period is ordained, 
nor do they violate their duty by an early fecond marriage; but 
for thofe efpecially, who have borne no children, the fet¬ 
tled rule preferibes one year. 

4. These periods are declared for the wives of abfent men, 
if there be no intelligence concerning them ; but, if it be 
heard, that the hulband is living, thefe periods muft be 
doubled. 


5. If they have children, this conduct is enjoined to wo¬ 
men by the lord of created beings; hence, if fuch women 
marry another hujband , it is no offence. 

“ Let a woman of the military clafs wait fix years,” if fhe have borne 
children; it muft be fo underftood. The Retndcara. 

On this fubje£t Menu alfo has faid fomething. 


CLIV. 

♦ 

Menu he live abroad on account of fome facred duty, 
let her wait for him eight years; if on account of know¬ 
ledge or fame, fix; if on account of pleafure, three: af¬ 
ter thefe terms have expired , fh.e muft follow him. 


A husband, abfent on account of fome facrcd duty, fuch as executing 
the command of his fpiritual preceptor, or the like , muft be expe&ed by his 

xvife 
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CLV. 

Vas'isht’ha :—The wife of a hufband, who lives abroad* 
muft wait for him eight years; after that period, fhe mud 
follow him, giving notice thereof to five perjons. 

“ If on account of knowledge,” fix years mull he be expedecl j if he 
live abroad “ on account of fame” to be acquired by the difptay of his own 
knowledge, he muft alfo be expended fix years: but if he go abroad to enjoy 
another wife, three years. 

CuLLu'cABHATTA. 


Thus, according to his opinion, commerce with another man, at the ex¬ 
piration of eight years, is not authorized by law. The text of Vas ishth’a 
muft be fupplied, “ after eight years; and, giving notice to five per fins," 
But another reading, has “ eight,” inftead ofifive ; and the fenfe is thus ob¬ 
vious: “ after eight years" 

But other lawyers remark, that long abfence is confidered by fages as 
equivalent to natural death ; for, in the text of De vala, it is laid, “ if it 
be heard, that the hufband is living, the periods are doubled.” Confequent- 
ly, if it be not heard, that the hufband is living, the appointment fliould be 
made at the end of eight years, and fo fprth, according to the difference oficlafis. 
May it not be faid, that the text does not relate to appointments/ar raping 
offspring; for, were it fo, the period dire&ed for thofe, who have borne 
children, would be unmeaning: and fhould it not therefore be affirmed, that 
this is a period of probation before women can forfake their hufbands for a 
fecond marriage ? On this point the fiame lawyers propofe a folution of the 
difficulty: although they have feveral children, the text (CLIII5) allows the 
appointment of women to take place at the end of eight years 1 or if a wo¬ 
man, who has borne a fon, by whom deliverance from the hell called put is 
effected, though he have died, defire maleiffue for the fake of the benefit art- 
Jingfirom other duties to be performed by a fon, fhe muft be patient for a long 

' fpace 


of time. Common fenfe obviates an y fuppofed offence, if, unable to Bear 
Icparation from her hufband, fhe join him within the eight years ; and it alfo 
obviates any fuppofed offence, if fhe do not follow him at the expiration of the 
eighth year. Thus the text is vindicated from its alleged futility. 


** If there be no intelligence” (CLIII 4) : the terra is explained by Ame- 
ra, tidings or news. A woman of the facerdotal clafs mull wait for her 
hufband eight years, if he refide abroad on account of fome facred duty * 
in other cafes, Ihe mud wait fix years or the like, for the text has the fame 
import with that of Menu (CLIV) : and for women of the military and 
other claffes the periods are, fuccejjhely , in the order of the clajfes , fliorter 
by a quarter than the periods preferibed to women of the prlefly clafs „ Nor 
fhould it be argued, that the text of Menu concerns a woman of the mili¬ 
tary clafs who has borne children. There is no ground for quitting the 
facerdotal clafs firft mentioned,. 


CL VI, 

Menu : — By men of twice-born claffes* no widow, or child - 
lefs wife , mull be authorized to conceive by any other than 
her lord; for they, who authorize her to conceive by any 
other, violate the primeval law, 

■2. Such a commiffion to a brother or other near kinfman is no 
where mentioned in the nuptial texts of the Veda ; nor is 
the marriage of a widow even named in the laws concern¬ 
ing marriage. 

3. This pra&ice, fit only for cattle, is reprehended by 
learned Brdhmanas ; yet it is declared to have been the 
pradlice even of men, while Vl/n a had fovereign power: 

4. He, poffeffing the whole earth, and thence only called the 
chief of fage monarchs, gave rife to a confufion of claffes, 
when his intellect became weak through lull. 

* ? tcxt read, “ by her own kinfmen,'* The other reading feems more authentick. T. 
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ince his time the virtuous difapprove of that man, wh<vJLj 
through delufion of mind, dire£ls a widow to receive the ca « 
refjes of another for the fake of progeny. 

*« By any other” (CLVI i ) s by any other than her hutband’s brother 
or kinfrnan offering funeral cakes to the fame ancetor: and this fuppofes 
a cafe where one, or the other exiftsj for Ya'jnyawalcya aifo admits any 
man fprung from the fame original {lock, on failure of them, 

1 b a iD i /• in « /> 


Thus, in the cafe of an appointment to ralfe up offspring , a rule is pro¬ 
pounded in this text for appointing a hufband’s brother or other kinfrnan. 
If the connexion of a widow with another man were indicated by the tenour 
of holy texts, or by the letter of the law, would it not then only be permiffi- 
ble ? The lags replies to that argument (CLVI 3): thus, firice there is no ho¬ 
ly text for fuch a commilfion to another man, it is notfuggefted by the tenour 
of fuch texts ; and lince that commiflion is no where mentioned in nuptial 
prayers, it is not fuggefted by the tenour of luch prayers ; and it Ihould be 
underftood, that there is no law in any fuch form, which could authorize 
a man to marry a widow, if he Cannot obtain a damfel. Hence, before the 
reign of Ve'na, it was reprehended by learned men converfant in the Vedas: 
but, while Ve h a reigned, that practice was introduced by his independent 
authority, flighting revealed law : lince that time, fome few perfons foL 
low this practice, through delufion of mind; but it is reprehended by the 
learned. This practice therefore, although it have been actually follow¬ 
ed by fome, who were not true Brdbmanas, fhould not be admitted, becaufe 
it has no foundation in law, and was only introduced by the finful VtrNA. 
Thus fome expound the texts. 

But Culli/cabhatta, on the authority of the texts which will be 
cited from Vrihaspati (CLVII), expounds them othermfei before the 
reign of Ve^sa, appointments to raife up offspring were authorized; but 
Viun a having exhibited a bad practice founded thereon, fuch a commiffipri 
even to a brother or near kinfmaii has been prohibited lince his time. 
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Sa hers again hold, that a woman fliould not be authorized to cone 
>y any other than her lord, neither by his brother or near kinfman, i}or by 
any other perfon ; for fuch a commiffion is not fuggefted by the tenour of 
holy texts, nor by the letter of the law. Menu confiders fuch an appoint¬ 
ment as a virtual marriage: and the praQice, which was introduced in the 
reign of Ve'na, of ^iy perfon at random begetting itlue on a widow, is 
reprehensible. 


Since Menu has authorized fuch a commiffion (CXLVI), is not the 
prefent text (CLV 1 ) inconfiftent with the preceding one? VrihaspatI 
explains the rule according to the difference of the four ages, 

CLVII. 

Vrihaspati:-— Appointments of kinfmen to beget children on zvz- 
dozus, or married women , when the hujbands are deceafed or im¬ 
potent, are mentioned by Menu, but forbidden by himfelf 
with a view to the order of the four ages: no fuch act can 
be legally done in this age by any other than the hufband . 

2. In the firft and fecond ages men were endued with true 
piety and found knowledge; fo they were in the third age; 
but in the fourth, their moral and intelle£lual powers are 
diminifhed: 


3. Thus were fons of many different forts made by ancient 
fages, but fuch cannot now be adopted by men de'ftitute of 
thofe eminent powers. 

Consequently, fuch appointments were permitted in the ages preced¬ 
ing the fourth, but forbidden in the prefent age : and V e n a reigned in this 
period : Such is Cullucabha'i’ta’s notion. 

The texts of De vala (CLIII) alfo may be argued to concern other 
ages, as well as the commiffion to the hulband’s brother 

. The Retnacara* 

Such 



i'ch texts of De vala, therefore, regulate the marriages o-. wome 
the facerdotal and other claffes to a fecond hufband ; and the text of Va« 
sxsht’ha. direfls a wife to follow her hufband after five years. In that 
cafe, if fhe go and return without obtaining any intelligence concerning 
him, Hie may take another hufband at the expiration of the eighth year. 
Such is the opinion of the authors of the Retndcara. • But fome lawyers re¬ 
mark, that the text of Devala does not obviate the finfulnefs of fuch 
conduct, but prevents a fine to the king* Thus may the law be concifely 
ftated. 
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SECTION III. 

ON SECOND MARRIAGES, OR ON WOMEN PREVIOUS¬ 
LY ENJOYED BY ANOTHER . 

CLVIII. 

NA'REDA: —.Others are women who had a different huf- 
band before (parapurva); they are declared to be of (even 
kinds, in order as enumerated: among thefe, the twice 
married woman is of three defcriptions; and the difloyal 
wife, of four forts: 

2. A damfel, not defloured, but blemifhed by a previous 
marriage, is the firft twice married woman (punerbhu) yarn¬ 
ed from the repetition of nuptial rites; 

3. She, who is given in marriage by her parents, duly 
confidering the laws of didrifts and families , but through 
love accedes to another man, is declared to be the fecond 
twice married woman; 

4. She, who is given by her fpiritual parents to a fapinda 
of equal clafs, on failure of brothers in law, is confidered 
as the third; 

5. Whether fhe have borne children or be childlefs, a wo¬ 
man, who, during her hufband’s life, unites herfelf to 
another man from carnal defire, is the firft difloyal wife 

(Jwairim); 

6 . She, who deferts an infant hufband, and has recourfe to 
another man, but returns to the houfe of her lord, is 
confidered as the fecond; 
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who, after the death of her hufband, leaves 
irother or other kinfman, whofe protection fhe received, 
fuffers the careffes of a ftranger through carnal defire, 
confidered as the third; 


8. And fhe, who, having had her prote&or afligned to her, 
neverthelefs gives herfelf to another man, faying, “ I am 
thine,” being purchafed with money, or oppreffed with 
hunger, or thirft, is confidered as the fourth:• .. 

g. This rule is propounded in regard to women twice 
married, and thofe who are unchafte; the firft refpec- 
tively are more defpicable than thofe fuhfequently mentioned ; 
and the laft in gradation are preferable to thofe who precede 
them. 

; fj '; -D 

The particle “ and” is here disjunctive. “ Women twice married and 

unchafte” are expreffed in the fixth cafe with the fenfe of the feventh (The 

rule concerning them &c .) 

The Retnacara. 


CLIX, 

Sanc’ha and Lic’hxta, after premifing three women twice 
married, and four unchafte, add:—-A mong thefe, the firft: f 
are»refpe£lively more defpicable than thofe fuhfequently men* 
tioned; the alternate cafes, in which their children take 
the heritage, or offer the funeral cake and water, are fet¬ 
tled according to the qualities of the mother. 

Among thefe, the firft twice married woman is twice actually efpoufed 
with nuptial rites j the fecond is only once atfually efpoufed ; the third is 
given in marriage by her kinfrnen 1 fuch is the diftindtion. But the fub- 
fequent text (CLX) does not imply, that nuptial rites are twice cele¬ 
brated, but that they are celebrated with a fecond hufband. Thus, accord¬ 
ing to fome lawyers, the whole is well explained. Others hold this dulinc- 

7 h 



( 594 ) 


§L 


iiojKj the fir 11 choofes a. fecond hulband for herfelf i the fecond is given 
away by her parents j the third is given by her parents to a man proper for 
the commiffion, either her hufband’s brother, or, on failure of him, a fapinda. 
The real diftinflion confifts in this j (he, who is again efpomfed with folemn 
.rites, is a twice married woman, or fumrbhu j (he, who receives the em¬ 
braces of another man, without a formal marriage, is an unchafte woman, 
or fwatrim . * 


** The qualities of the mother (CLJX) ; $ W the foil of a twice married 
woman, whofe conduct is, in other refpedts, ftri&ly moral, is entitled to the 
heritage of his natural father; but not the fon of fuch a woman, whole 
condutt is immordl. 


CLX. 

Ya'jnyawalcya:—'Whether a virgin or defloured, fhe, v 
who is again efpoufed with folemn rites, is a twice married 
woman; but fhe, who flights her lord, and, through car- 
nal defire, receives the embraces of a man equal in clafs, 
is an unchafte woman. 

** Slights her lord does not refpeft him, nor preferve his bed unfuU 
lied. “ A man equal in clafs” is mentioned generally, comprehending men 
of different clafs j elfe adultery with a man of a different clafs would bs a 
cafe omitted. Hence alfo the lower clafs of the hufband negledted does not 
confritute the parafdtwa in the text of Menu (CLXI), but the accep¬ 
tance of another hufband. 

Chakde&wara. 


CLXI. 

Menu :—She, who negle£ls her former (purva) lord, though 
of a lower clafs, and takes another (para) of a higher, be¬ 
comes defpicable in this world, and is called parapurva , 
or one who had a different hufband before. 

* See an ampler glofs on thsfe texts in Book I, after v. CCXX, 

Ha'rita 2 
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Ha'rita *. — An unchafte, and a twice married woman, the 
mother of a fon born in adultery while the hulband is 
alive, a lafcivious woman, and one who eats all forts of 
food whether lawful or forbidden ; Ihouid all five be confix 
dered as mothers of "SMras: 

2. The children, who are any how bom of thofe women, 
fhould not be admitted to focial meetings j they are con- 
fidered as unfit for fociety. 

The term rdtddhdh (fubdued by fenfual appetites) (ignifies the mother of 
a cunda or fon born in adultery while her hufband is alive. “ A lafcivious 
or lecherous woman” is one whofe inordinate lull conducts her to one man, 
immediately after repeated converfe with another. 


The Betndcara. 


* c Cunda ” is explained by Amera, an adulterine begotten during the 
hulband’s lifetime ; and gClaca , an adulterine begotten after his death. The 
apportion of terms gives the fenfe, “ mothers of ''Sudras” “ Any how 


whether bom during the period of the mother's intercourfe with her hufband, 
or during that of her intercourfe with a Granger. 


CLXIII. 


Ca'tya'yana :—That woman, who generates a fon through 
her inclination for fenfual pleafures, and not through a 
wifh that her hufband may have male iffue, is declared 
defpicable and finful. 

2, If a woman, deferring her hufband’s race, receive the 
careffes of another man, fhe is confidered as defpicable in 
this world, and is called parapurvd , or one who had a dif¬ 
ferent hufband before: 


3. He, to whom fuch a woman unites herfelf, fhall not be 

deemed 


or obtained from her hufband. 


4. One, who had a different hufband before, fliould be 
confined and chaftifed for her offence; but he, who 
chaftifes a woman unable to avoid the offence or not aware 
of it, fhall be liable to a fine. 

' ■ , ‘ 1 ■ ’ 1 • 

5. If a. woman be fecured from the hands of robbers, from 
a. rapid river, from famine, from danger in a national cala¬ 
mity, or from a wildernefs, or if fhe be forfaken by her 
hvjband } or purchaf edfrom him , 

6. There is no offence in the enjoyment of her; this is 
a certain law: a man may accept a woman given by her 
lord, if he freely bellow her; and not otherwife. 

CLXIV. 

Ca'tyayana : — A woman may neither be given nor ac¬ 
cepted againft her own confent; this is a fettled rule of 
law. 

2. A man ixiuft not, in confequence of iuch a purchafe, 
cohabit with a woman, who is of a higher clafs than his 
own , who is relu£iantly fold , or who has borne a fon. 

“ Her hufband’s racej” (CLXI 1 I,) a man fpmng from the fame primi¬ 
tive flock; by this it is intimated that the receives the careffes of another 
man, without a commiflion to raife up offspring. He, to whom a woman 
unites herfelf, though fhe had a different hufband before, is not deemed her 
lord in the text, one inflection is ufed for another. I he meaning is, that 
her hrff hufband, to whom her hand was joined, is her lord. The fage 
fubjoins an exception, “ unlefs fhe be purebafed &c. J ' Or unlefs fhe be 
obtained from her hufband: this will be explained further on. “ For her 
offence” (CLXI 1 I 4) j for the offence (lie has committed. The fage deferibes 

ft 


. ..oman obtained from her hufhand (CLXIII 5). “ Refcued from 

hands of robbers &c. the conflruction of the fentence is this } obtained by 
refeuing her from the hands of robbers, and the reft. 


“ Or if fire be iorfaken by her hufoand , or pure hated from him '' if fhb 
be bought. In this cafe, there is no offence j that is, no punifhable offence. 

The Ritndcara . 


Consequently, there is offence in the enjoyment of other Women 
than thofe mentioned, even with their own content, if without the affent ot 
their lords. In faying, that is not a punifhable offence, the meaning is, thai 
It is neverthelefs a finful adt. If her hufband give her away* then a man may 
accept a woman fo bellowed by him j but not one who is not given by her 
hufband. But even the hufbdnd fhould not give away his wife without her 

•a 

own content; and a man fhould not accept a wife given by a foolilh huf- 
band, in breach of that rule; therefore both fhall be fined if they violate 
the law byfuch a gift and acceptance . This gift allb comprehends fale; for 
another text of Ca'tYa'yana, delivered under the title of fubtra&iori 
of what has been given (Book II, Chap. IV, v. VII 1), forbids the gift of 
fale of a wife, without her confent. Barter alfo is a virtual fale. 


It fhould be here noticed, that, even by thofe who contend for the vali¬ 
dity of a gift, when a wife is given or aliened without her confent, a fine 
fhould be impofed, under the authority of the law, on him who accepts one 
given without her own content: but a woman of higher clafs fhould not be 
taken even with her own confent. This the fage intimates in the laft text 
(CLXIV 2). 

It mull be here obferved, that the three deferiptions of twice married 
women abovementioned, ought not to be efpouted j for a' text, cited in the 
Udvaba tatwa, expreffes, 

cixV. 

1 Daughters of the feven twice married women muft be 
fhunned as girls of the loweft birth; and fhe, who has 

71 been 
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aeen verbally or mentally betrothed, on whofe armHr 
bracelet has been aufpicioully tied, 


2. Who has been given away after touching water, whofe 
hand has been taken by a bridegroom, or who has been 
approached with nuptial fire, and the twice married wo¬ 
man who has borne children. 


** On whofe arm a bracelet has been tied; and flee who has been given away 
“ after touching waterthe terms are io explained in the Retnacara and 
other works. 

Raghunandanaj 


Is not Die, who is firfl: betrothed to one, and afterward fblemnly efpoufed by 
another, a twice married woman, and may not a rnan legally marry her, who 
has bben given toon eonly} No: the precept, “efpoufe not a twice married- 
woman,” is iimilar to the phrafe, ‘ he accomplifhes an adl ; now that a£l is 
accomplifhed, of which the aftion is complete; and a woman becomes 
twice married by th cj'econd i'olemn efpoufal. 

CLXVI. 

Menu:—The king himfelf fhall take a fine of ninety fix 
panas from him, who gives a blemifhed girl in marriage for 
a reward, without avowing her blemifh. 

On this Cullu cabhatta obferves, ‘ the king, for his own fake, 
fbould iinpofe a fine of ninety fix panas- on him, who gives to a bridegroom 
a blemifhed girl, without difclofing her blemifh fuch as one infane or the 
like.* Here, a previous marriage muft be under flood as included under the 
term “ and the like.” 

1 CLXVII. 

Menu : — Bur the man, who, through malignity, fays of a 
damfel, that fhe is no virgin, fhall be fined a hundred pa - 
lias, if he cannot prove her defilement. 


The 
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io, through malignity, fays, «* Hie is no virgin % (he has 

fined by the king a hundred panas , if he cannot 
neged againft her. 


ClTLLl/c ABH A XT A. 


Thus the preceding text may allude to this blemifh. How is it an im¬ 
putation on adamlelto fay of her, that ftie is no virgin ? The fage there¬ 
fore proceeds as follows. 

CLXVIIL 

Menu: —-The holy nuptial texts are applied folely to vir¬ 
gins, and no where on earth to girls, who have loft their 
virginity ; fince thole women are in general excluded from 
legal ceremonies. 

“ Virgins or girls not defloured, nor given in marriage to another, 
Holy nuptial texts may not be legal; ftill a marriage may take place : what 
then is the objection ? The fage proceeds thus, 

CLXIX. 

Menu : — The nuptial texts are a certain rule in regard to 
wedlock; and the bridal contrafl is known by the learn¬ 
ed to be complete and irrevocable on the feventh ftep of the 

- married pair, hand in hand, after thofe texts have been pronoun¬ 
ced. * 

Therefore marriage is not valid without all the ceremonies, from the 
junftion of hands, to the feventh llep of the married pair. 

u The bridal contractthe perfeil bridal contrail. 

Raghunandana. 

The text of Ya'jnyawalcya (CLXXXIII), explained in the D'tpa- 
calica , as denouncing the higheft amercement againft one, who gives a faulty 

. "- " ■ UWIM I— ' ---—~— . "i.—.... ^ * 

* It is a part of the marriage ceremony, for the bride and bridegroom to Walk fevenfteps, hand in 
hand, during the recital of certain prayers, T. 
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'el in marriage without difelofing her blemifh, muft be underftoo*. 
relating to exceffive blemiihes; inallufion to this, Cullucabhatta, in 
his glofs on the text of Menu (CLXVf),- ftates “ one infane or the like.** 
Some thinklofs ofvifginity to be the defedt alluded to by Ya^nyawalcya : 
this opinion may admit of difcuffion, for Menu notices the blemilh of loft 
virginity, immediately after the text inqueflion. Thence, exceffive blemiffi. 
may be explained defedt in the fexual organ or the like. Should her hulband 
die after the damfel has been affianced, cannot legal iffue be produced by 
any means whatfoever? It cannot in the fourth age. But the fage ftates 
this Tubjedx othervvife. 


CLXX. 

Menu :—The damfel, indeed , whofe hufband fhall die after 
troth verbally plighted, but before confummation , his brother 
fhall take in marriage according to this rule: 

2. Having efpoufed her in due foriri of law, fhe being clad 
in a white robe, and pure in her moral condu£t, let him 
approach her once in each proper feafon, and until iffue 
'§? had. 


** According to this ruleaccordingto the rule which will be mention¬ 
ed. On failure of brothers, a kinfman fhall take her in marriage; for the 
text coincides with one already cited (CXLVI). The meaning is, that he 
muft beget a fon on the wife verbally betrothed, according to the law of ap¬ 
pointments toraife up offspring, which has been already delivered. Cul- 
lu'caBhatta concurs in this expofitio’n, but adds, that the brother ffiould 
efpoufc her with the ceremonies of marriage, If any perfon, though ac~ 
quainted with the legal impediment, be whiling to accept her, may her father 
give in marriage [a damfel already betrothed to another? To this queftion 
Menu anfwers in the negative. 


CLXXI. 

Menu Let no man of fenfe, who has once given his; 
daughter to a fuitor, give her again to another; for he, 

who 



gives away his daughter, whom he had before givei 
incurs the guilt and foie of fpeaking falfely in a caule con 
cerning mankind. 


in 


He incurs the guilt thus propounded; “ He kills a thoufand kin/mm by 
fitlfe evidence concerning the human race." ¥ This text refolves the doubt, 
whether a damfel may be again given in marriage, fince the bridal contrait 
was not complete, becaufe the married pair had not proceeded to the feventh 
flep (CLXIX). 

Culli/cab'hatta. 


Thus, fince gift acquires validity from the mental adl of giving'(for dona** 
non is a mental a£l), and fince dominion ceafes on the Verbal promulgation of 
donation, the queftion, whether a fecond gift may be made, cannot exift. 
The objection is thus anfwered, But, if the hufband’s brother be willihg 
to accept her, fhe may be given to him, as declared in the following text. 

CLXXII. 

Menu and Vas'isht’ha : —If a nuptial gratuity have aftual- 
ly been given to a damfel, and he, who gave it, fhould die 
before marriage , the damfel (hall be married to his brother, 
if fhe confent. 

This is limited to the cafe where a nuptial gratuity has been given; f.he 
former text (CLXX 1) is applicable to the cafe where no nuptial gratuity 
has been received, and it aflumes the form of an appointment to raife up 
offspring. 

CuLLl/c ABHATT A. 


Consequently, in his opinion, this difference is eftablifhed; if a nup¬ 
tial gratuity have been given, a marriage with the hufband’s brother takes 
place; if none have been given, fhe remains the wife of her firfl hulband. 
But others think, the gift of a nuptial gratuity here denotes generally that 
fhe is betrothed; and thus, if the damfel confent, fixe may be married to her 

* Menu, Chapter 3, v. 98 , 
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if {he do not confent to that marriage, 

•ring may take place, or fhe may lead a life of chaitity 
hulband’s brother is a'lfo requifite, for the damfel is blerm 
ed by having been affianced. A nuptial gratuity having been incidentally men¬ 
tioned, Menu cenfures the receipt of it. 


CLXXIII. 

Menu :—But even a man of the fervile clafs oughbjipt to 
receive a. gratuity, when he gives, his daughter in marriage; 
(ince a father* who takes a fee on that occafion , tacitly fells 
his daughter. 


2. Neither ancients nor moderns, who were good men, 
have ever given a damfel in marriage, after fhe had been 

' promifed to another man ; 

3. Nor, even in former creations, have we heard the virtu¬ 
ous approve the tacit fale of a daughter for a price, under 
the name of a nuptial gratuity. 


Even a man of the fervile clafs ought not to receive it, much lefs fn cm Id 
■a twice-born man converfant in facrcd literature. Is not this inconfident 
« with the text, which mentions the ceremony of Afuras as peculiar to a mer¬ 
cantile and a fervile man; * for an Afura marriage is preceded by the accep¬ 
tance of a nuptial gratuity from the bridegroom? According to good autho¬ 
rities the Afura marriage is approved fo far as it concerns the bridegroom, 
and is reprehended in as much as it concerns him who gives the damfel. 


One text (CLXXIII 2) refers to the cafe where a nuptial gratuity has 
been actually received; the other (CLXXI), to the cafe where none has^, 
been accepted. Cullt/ca-bhatta. 


The meaning is, that there is not confequently any vain repetition. But 
others hold, that the firft text has the form of a precept; but this text 

* Mesu, Chapter 3 , v, 24, 

(CLXXIII 2) 






( 603 ) 

XIII 2) Me 5 the authority ofpraftice: the fubfequent text(CLXXII 
cenfures nuptial gratuities, arid is no repetition of the preceding text 
(CLXXIil 1). Cullu'cabhatta, however, admits that it is a repetition 
of prior texts. He explains “ former creations,” former periods of dejtruc - 
tion and renovation of the world. . 


C LX XIV. 

Vas'isHt’ha : -—If her hufband die after a damfel has been 
given to him with water poured on his hands, and troth 
verbally plighted, but before (lie has been contracted to 
him by holy texts, that virgin belongs to her father alone. 

CLXXV. 

Yam A : — Neither by water poured on his hands, nor by 
verbal promife, is a man acknowledged as hufband of a 
damfel; the marital contract is complete, after the cere¬ 
mony of joining hands, on the feventh ftep of the married 
pair. 

That a damfel can only once fee given in marriage, fuppofes her mar¬ 
ried by the ceremony of joining hands. 

Raghunandana. 


Here is an apparent inconfiftency with the text of Menu (CLXX); for he 
prohibits the gift of a damfel to any other, it is thus reconciled by R a- 
ghunanjdana; fence the texts Coincide with that which direfts the damfel 
to be married to her hufband’s brother, it fhe con fen t (CLXX 1 I), a CJhe - 
t raja don fhould be procreated by her hufband’s brother, if the damfel con- 
fent; elfe, fhe may be married as a virgin. The fubfequent text (CLXXI) 
relates to a complete gift. This opinion of Raghunan d ana is followed 
in pradiee by the principal Brdkmanas of Red'd 1 ha. 

Others think* that the text of Vas tsht’ha (CLXXIV) intimates thegift 
of the damfel by nuptial rites to her hufband’s brother or other kinfman, at art 
aufpicious moment; but, if they refufe her, itfhows that fhe maybe given to 

another. 
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Hier. The tex't of Yam a (CLXXV) has the fame import, and JIu! 
to participation of the hufband’s family and wealth. Thus, if the bridegroom 
die after the damfel has been affianced to him, the poffibility of giving her 
in marriage to another is ffiown. It fliould not be alked, how is a fecond 
gift poffible, flnee the father’s property is annulled by his mental relinquifh- 
ment? Under the authority of the text, her father, even without property, 
may ufe expreffions fignifying gift, to eflfeftuate the nuptial ceremony. Or the 
text of Vas'isht’ha (CLXXIV) may be referred to a promifed gift: and 
thus, if the bridegroom die after a girl has been promifed in marriage to him, 
another may raile up a fon for him alone; for a thing promifed ought not to 
be given to another. It fliould not be objected, that the text of Menu 
(CLXX 1) concerns a gift in words, not a mere promife. Promife is indica¬ 
ted by the exprefiion, “troth plighted.” If there be no kinfmen of the 
bridegroom, or if dtey refufe the girl, lhe may be given to another: but the 
girl’s confent is required; for, if her coftfent be requifite in giving her to her 
ftiilband’s brother, finely it is required by law, in giving her to another. 


CLXXVI. 

Yajnyawalcya :■—Once is a damfel given in marriage ; 
he, who detains her, {hall incur the punifhment of a thief: 
but, if a worthier bridegroom offer, he may take the dam¬ 
fel though given away, provided the fir ft were undejeiving. 


4 * Given away;” given in words only . Since the firll bridegroom is 
undeferving, through his ignorance of facred feience and the like, a worthier 
bridegroom, fuperiour in the excellent qualities of competent feience and the 
like, may be accepted: this concerns an 'Vf/ura marriage. 

v StnLAPA / NI. 


So, after premifing the Angle'gift of a damfel , 

CLXXVII. 

Nareda thus proceeds: —This law is declared in regard to 
five forms of marriage, namely the ceremony of Brahm^a 
and the reff (the ceremony of the Devas, of the Rifhis, of the 

Prajapatis 
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rajapatis and of the Gandharvas); but the gift requires 
cellent qualities in the bridegroom for its irrevocable validity 
in three forms of marriage, namely the ceremony of the 
Afuras and the reft (the ceremony of the Racfhafas, and that 
of the Pifachas). 

v Su / lapa / ni adds, that the ceremony of the Racjkafas and that of the 
Pifackas are intended by the term, “ and the reft.” 


“ Given away” (CLXXVI); given in words, pro'mifed, and fo forth. 
“ This iaw” (CLXXVll); the precept limiting a fingle gift. 

Raghunandana, 


Go'tama:— A man fhall not give even what he has pro* 
mifed to a perfon, whom the law declares incapable of 
receiving.* 

His want of religious qualification is here the caufe of his not being en¬ 
titled to the gift. 

The Retnacara , cited by Raghunandana infthe Udv&ha tatwa . 

CLXXVIII. 

Vasisht’ha: —From a man of contemptible birth, from an 
eunuch or the like, from a degraded man, from one af- 
fli&ed with epilepfy, vicious, or tainted with Jhocking dif- 
eafes, and from a frequenter of harlots, 

2. A parent may take back a damfel, though given away; 
and fo may he, one married to a man known from his fa¬ 
mily name to be fprung from the fame primitive ftock. 

** Fpiiepsy;” the difeafefo called, originating in vitiated air: it is the 
caufe of his falling into water, or fire and the like, and occafions lofs of 

* Book II, Chapter IV, r . XLVII. 
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^r.KpH “ Married fo a man fpfung from the fame primitive flock;” the terms 
are explained by refpedied authorities, ‘given in words by a man of the fame 
primitive Hock.* Some obferye, that thephrafe iscomprehenfive, including 
fapindas and the reft: elfe her marriage could not be effeffed. 


CLXXIX. 

Menu: -—But it is better, that the damfel, though marriage¬ 
able, fliould flay at home till her. death, than that he 
fhould ever give her in marriage to a bridegroom void of 
excellent qualities. 


Void of excellent qualities;” deftituteof fcience, and fimilar qualities. 

CuLLu'CABHATTA, 


It fhould be underftood, that the offence, arifing from not difpofing of a 

ft 

marriageable damfel, occurs only when a proper huftsand, poffefting the qua¬ 
lifications fuitable to her family, can be found. 


CLXXX. 

Ca'tya'Yana : U- If a damfel is betrothed to two or more per- 
fons, and the firft bridegroom arrive before the fecond 
nuptials are completed, then, of all the perfons to whom 
Die is prom.bed, he, to whom the firft promife was made, 
fliall obtain her; 

2. And the other fhail recover what he had given to the 
bride: but, if the firft bridegroom arrive when the Jecond 
nuptials have been confummated, he fliall receive back 
what he had given. 

He muft reftore the girl to the firft bridegroom, and pay a fine to the king 

as direfikd by Ya'jnyawalcya (CLXXVI). 

CIsXXXI. 

CivTYA'YANA; —Should a man depart after giving the nup¬ 
tial 
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.1 gratuity, it becomes the exclufive property of the danf* 
lei; fhe mill be detained one year, and may afterwards 
be legally given in marriage to another: 


2. But if tidings arrive, fhe mud wait three years, and alter 
that period the girl may be given to another at pleafure. ■ 


«u 


If tidings arrive;” it news be received. 


Raghunandana. 


This fuppofes, that he went abroad without the affent of the girl’s father, 
but fixed a time for the marriage agreed to. “ A nuptial gratuity;” there 
is no proof, that he, who has given nothing, ought to be waited for. 


GLXXX 1 I. 

Naked A: The man, who abandons an unblemifhed damt 

fel after accepting her, lhall be amerced in a pecuniary 
fine i and he mull marry that clamfeh 


CLXXXIIX. 

Ya'jnyawalcya : — He, who gives a faulty damfel in mar¬ 
riage, without difclofing her blemifh, fhall be fined in the 
highefc amercement; and he, who abandons an unble¬ 
mished girl, fhall be amerced in a hundred mrijhas, 

The penalty for giving a faulty damfel in marriage without difclofing 
her blemifli, and for a bridegroom abandoning a blamelefs girl, is the high- 
eft amercement. 

''Su'lapa'ni. 


CLXXXIV. 

Menu : —Even though a man have married a young wo¬ 
man in legal form, yet he may abandon her, if he find 
her blemifhed, afflicted with difeafes, or previoufly de- 
floured, and given to him with fraud: 

2. If 
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any man give a faulty damfel in marriage, witho^ 
lofmg her blemiih, the hufband may annul that aft of 
ill minded giver*. 


** Have marriedhave promiied to marry* On this Cullu # cabkatta 
© bferves; * Even though he have received her in the form fuggefted by the 

* following precept, or in another form, “ The gift of daughters in marriage 
81 by the facerdotal clafs is moil approved; when they have previouily poured 
“ water into the hands of the bridegroom/’* * he may abandon her, if he dif- 

* cover, before the feVenth hep, that ihe has an ill token afcertained from pal- 

* miftry or the like, that the is difeafed, has been accufed of lofing her virgi- 

* aity or the like, or was given to-him with fraud by concealing a faperflu- 
8 ousfinger or other redundant member or fimilar deformityhence there is 

* not in fucb a cafe any offence in abandoning her : for this purpofe, and not 
' to direa the abandoning of her, the text is propounded. The other text is 

* alio propounded to ihow, that there is no offence in abandoning a faulty 

* bride : he may, by returning her, annul the aft of her ill minded giver, who 

* gives a faulty damfel in marriage without difdofing her blemiih,' 

Others hold, that thefirft text declares, there is no offence in abandoning 
a bride, even without finding a blemifli, when the father has fubftituted ano¬ 
ther in place of her, whom he had ihown, and who, unknown to him, had 
an ill token according to palmiilry j had a redundant finger or other member j 
was afflicted with a fevere diftemper; had been defloured or the like j and which 
blemiih he afterwards difeovered. But the other text declares, there is no 
offence in abandoning a damfel, whofe blemiihes the bridegroom difeovers 
after her father had betrothed her to him without difdofing her defects 
though known to him. 

Menu propounds the blcmifhes of damfels. 


CLXXXV. 

Menu : — Let the twice-born man efpoule a wife of the 



* Menu, Chapter v. 3j, 
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ame clafs with himfelf and endued with* the marks 
excellence. 


& 


%, She, who is not defcended from his paternal or maternal 
anceftors within the fixth degree, and who is not known bp 
her family name to be of the fame primitive flock with his 
father or mother, is eligible by a twice-born man for nup¬ 
tials and holy union: 

3. In connecting himfelf with a wife, let Him ftudioufly a- 
void the ten following families, be they ever fo great, or 
ever fo rich in kine, goats, fheep, gold, and grain : 

4* The family, which has omitted prefcribed a£ts of reli¬ 
gion ; that, which has produced no male children ; that, 
in which the Veda has not been read ; that, which has 
thick hair on the body; and thofe, which have been fub- 
jeel to hemorrhoids, to phthifis, to dyfpepfia, to epilepfy, 
to leprofy, and to elephantiafis. 

5. Let him not marry a girl with reddifh hair, nor with 
any deformed limb; nor one troubled with habitual fick- 
nefs; nor one either with no hair or with too much; nor 
one immoderately talkative; nor one with inflamed eyes; 

6. Nor one with the name of a conftellation, of a tree, or of 
a river, of a barbarous nation, or of a mountain, of a winged 
creature, a fnake, or a Have; nor with any name raifing an 
image of terrour; 

7. Nor one very fat or very lean; or very tall or very 
fliort; nor one older than himfelf; nor one wanting a limb; 
nor one prone to theft or contention. 

8. Let him chufe for his wife a girl, whofe form has no 
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defect ; whb has ah agreeable name; who walks grace¬ 


fully like a phersicopteros or a young elephant; whole 
hair and teeth are moderate reipe&ively in quantity and in 
hze; whole body has exquifite foftfiefs. 


9* Her, who Has no brother, or whole father Is not well 
known, let no fenfible man efpoufe., through fear left, in the 
former cafe, her father fhould take her lirft fon as his own 
to perform his obfequks ; or, in the fecond cafe s left an illicit 
marriage fhotild be contra£led. 


Li t him avoid tliefe families (CLXXV 3), however much they abound in 
kine, goats, fheep, money, and grain; “ the family, which produces no male 
children,” but daughters only j fince the procreation of a fon may not be ex¬ 
pected : «! that, in which the Veda has not been read/’ in which knowledge 
of the Veda is deficient: and that, in which even the females have long and 
thick hair on the body : in fuch a family let him nor efpoufe a girl , be the 
ever fo young j nor in thqfe which have been fubjeft to hemorrhoids (the par¬ 
ticular difhfe fo called), phthifis or marafmus, dyfpepfia or depraved digeftion. 

Let him not marry a girl immoderately talkative, or blamably loquacious ; 
nor one with the name of a conflellation or lunar afterifm, or with the name 
of a barbarous nation .devoia of fcience and refined language, or with the name 
of a fnakt or ferpent, or of a flave pr bondfman; or with any name railing an 
image of terrour, or exciting fenfations of fear. 


CLXXXVX 

Ya'jnyawalcya :•— Sprung from a noble family of learned 
priefts, which is recommended by ten perfons, univerfally 
celebrated, and not tainted with contagious difeafes "and 
crimes; 


2. Endued with thefe excellent quantities, equal in clafs, 
and eminently learned, fhould be the bridegroom chofen for 
f a damfeh 


“ Endued 
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i thefe excellent qualities ” (prang from' a family celebra 
as tree irom toe contagion of diftempers and crimes: and alfo poffefied of the 
good qualities mentioned by other fages. 


CLXXXVIL 

Nareda :—The penalty is double for a bridegroom, who 
conceals his own blemifhes when he marries ; and a wife 
may abandon a hulband, who communicates any thing 
noxious. 


“ Penalty i" amercement. 


‘SuLAPA'nI. 


“ May abandon f no fine to the king is incurred by a wife abandoning 
fuch a hufband . 


CLXXXVIII. 

Menu :—A wife, given by the gods, who are named in the bri¬ 
dal texts , let the hulband receive and fupport conftantly, 
if {he be virtuous, though he married her not from incli¬ 
nation : fuch condutb will pleafe the gods. 

2, To be mothers, were women created; and to be fathers, 
men ; religious rites, therefore, are ordained in the Ved& 
to be performed by the hu/band together with the wife. 

CLXXXiX. 

Menu:—“In whatever family thehufband is contented with 
his wife, and the wife with her hufband, in that houfe 
will fortune be affuredly permanent. 

2 . Certainly, if the wife be not elegantly attired, {he will 
not exhilarate her hufband; and, if her lord want hilarity, 
offspring will not be produced. 

3. A wife being gaily adorned, her whole houfe is embel- 
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1 * hut, if fhe be deftitute of ornament, all will be d 



-decoration. 
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’ 

Menu :— <s Let mutual fidelity continue till death this, in 
few words, may be confidered as the fupreme law between 
hulband and wife. 


2. Let a man and woman, united by marriage, conftantly 
beware, left, at any time difunited, they violate their mu¬ 
tual fidelity. 


Let the mutual fidelity of liufban4 and wife, in refpedfc of religious * duty, 
wealth and pleafure, continue till death: this, briefly, fliould be deemed the 
fupreme law between man and woman. They muft always take fuch care, that 
they infringe not mutual fidelity, becoming difunited in any matter concerning 
. religion, wealth, or pleafure. 

.Jr" CULLUCABHATTA. 




